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Begun and held at Ottawa, on Tuesday, the Tse day of April, in 


the year of our Lord one thousand ni hundred and thirteen, 
within and for the Second Districtfof the State of Illinois: 
Present--The Hon. CHARLES WHITNEY,#Presiding Justice. 
Hon. DORRANCE DIBELZ, Justice. 
Hon. DUANE J. CARNES, Justice. 
CHRISTOPHER C. noFrY, Clerk. 


J. G. MI§CH Jsherif?. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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Gen, No, sip. 
A, S, Hali, appellee S| 8 3 1.A. 1 9 
vs Appeal from Rock Island, 


Herbert D, Biakemore, a-pellant, 


Dibell, J, . 

On October 1, 1907 Halil brought thie action of repievin 
against Blakemore to recover a typewriter, which not being 
found, the action was turned into to ver and Hali had a 
judgment from which Blakemore appealed to the circuit court, 
where there was a jury trial and & verdict and a judgment 
for Hall for $40, from which Blakemore prosecutes this ap- 
peal, 

Hall's proof tended to show that at the time of the 
transactions here involved Hall lived in Davenport Iowa and 
represented the L, C, Smith & Bros, Typewriter Company, 
and took an order from Bla’ emore for several typewriters 
@nd £hexma x they were delayed in reaching Blakemore, and 
Hall offered tc loan Blakemore a Smith-Premier uréeitnivis 
which he himself owned, and Blakemore accapted the offer 
and Hall loaned him a machine, Afterwards, Hell demanded 
hie machine and Blakemore did not return it. Then Hall 
began this suit, The proof showed that the value of this 
typewriter was %45, Hall was cross ettamined ae to his 
ownership of this typewriter and he testified that he ob= 
~ tedned it froma party for his company and then decided 
to keep it for himself and remitted the price to his company. 
Blakemore argues that he should have produced a bill of 
sale. from his company in order to show himself the ovner, 

As he remitted to the company and there is no proof that 
it returned the remittance or repudiated the transaction 
) this wa sufficient proof of ownership in Hall, He also 
| ‘lakemore as a witness who testi” “a that he 
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received thie machine from Mall and did not buy it and that 
he thought it was loaned to him, Hall also introduced a 
letter, written by Blakemore to Hall's Company, in which he 
alluded to "a Smith-Premier which Mr, Hall loaned me," This 
proof made a prima facie case for plaintiff, Blakemore ofe 
fered in evidence an affidavit mfor replevin, a replevin 
bond and 4 writ of replevin in a suit begun February 5, 1907 
by L, C, Smith & Bros Typewriter Compant ageinst Blakemore 
_ to recover three typewriters, The court sustained objed= 
tions to this proof, It is argued that this wae error, 
There are various reasons why this objection wae properly 
sustained, The suit in which those papers had been filed 
was not between the same parties as this suit, and was be- 
gun about six months before this auit, and no offer wag 
mule to show what disposition was made of that auit, and 
for aught that this record shows, it may have been dismissed 
before this suit was bepun, This suit is to recover "one 
Smith-Premier Typewriter, Model No, 4, Mediwn Roman Type,” 
Hall testified that this machine was a No, 4, Serial No, 
54357, while the other suit was for one L, S,. Smith type~ 
weiter No, 1 , 17713; one L, C, Smith No, 1, 1748; one 
 SmithePremier No, 4, 5400, plus, with Roman Type medium, 
Therefore that suit appears to have been for other 
machines than the one here involved, Again, if this was the 
samemachine described in that mroceeding, the fact that the 
plaintiff in that cage laid claim to this machine would 
not be a defenee to Blakemore here, That suit wae begun by 
one F, D, Letts, an attorney, and he filed his affidavit 
Y ae to the ownership ff the machines deseribed thereén, 
That affidavit was not competent evidence against Hall, If 
Lette any fasts tending to show that Hall was not 
“tng 2 of this maoghine, Blakemore should have called 
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him as a witness or should have taken his deposition, 

When Blakemore was called as a witness for Hall he 
testified in chief that he thought this machine was loaned 
to him, His counsel, cross examining him, asked what con= 
versation occurred between himself and Hall st that time 
and an objection was sustained to that and similar quese 
tions, Blakemore had not been asked on direct examination 

for any conversation and this was not competent cross 
examination, unless hie saying thot it was a loan was 
really giving the substance of a conversation, But even if 
the question should have been answered, Blakemore soon 
after became a witness in his own behalf and his counsel 
had the fallest opportunity to call for any material con 
versation between himself and Hall and did not do so and, 
ag he did not choose to call for such a conversation 


when he had a clear right to ask for it, he cannot be heard 


to complain now because he was not allowed to ask it on cross 


examination, Blakemore denied that Hall made demand upon 
him for this machine, That raised a question of fact for 
the jury, It is clear that he has never been willing to 
return it, We find no reversible error in the language 
addressed to the jury nor any ostibstantial defence inter- 


posed, 


The judgment is affirmed, 
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SiATH OF LLLINOIS, | .. 
SECOND DISTRICT. (SS J, CarisToPpHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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BE IT REMEMBERED , that afterwards, to-wit: on the 2d day 


oa August, A. D. 


1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, S794 

G. A, Anderson, appellee 1 8 3 oA. pe lL 
vs Appeal from ane, 

H, P, Crane, appellant, 

Dibell, J. 

Anderson sued Crane before a Justice and had a 
jud=ment and Crane appealed te the circuit ccurt, where 
theve was a jury trial and 2 verdict and a judgment for 
Anderson anc Crane again appeals, 

Anderson was a contractor and preved that he was 
employed by Crane to build certain closets, ete. in Cranes 
house and that he did the work as directed by Crane, the 
actual labor beinr performed by his employee, Victor 
Anégerson, and that he charged forty cents per hour for the 
labor and that this was the customary préce ther cfor 
in that leoality and that he had often done work for Crane 
before and had alwave charged that price and that the price 
he charged fer certain oval glass coors was their fair seak 
market value, The sult was begun nearly four yeare sfter 
the work was done and neither Anierson nor his employee 
could state from memory alone the exact dsye when labor was 
performed, nor the mumber of hours each day, After oral 
testimony the court admitted the following from a small 
pass book carried by Anderson: "Carpenter work from Cotober 
16th, to the 29th, 98 hours, $39.60; carpenter work from 

_ November 30 to December 22, 31 hovrs, 12,40; January 5, 

8 hours, $3.30; 2 lights oval class, %6.50, Total 461,70." 
It ie contended that this should not have been admitted, 

The proof showed these facta, At the close of each days work 
Viotor set down in a book he carried the number of hours 
he. chad worked that day and at the end of each week he 
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copisd uwoon a sheet of paper, torn by him from hie book, 

the total number of hours he had worked that week snd he 

gave this to Anderson, Anderson copied those entries into 

& large book kent by him, and afterwards copied from that 
into this small pase book what is above set out. Victor 
testified that he did not customarily reserve these 
accounts of his time, and that he had looked ‘or thie pare 
ticular book and had been unable to find it, The slips 
which he gave to his employer, Anderson had not retained, 
Anderson had a fire in his house and aupposed that this large 
hook, into which he copied those entries, was destroyed in 
the fire, as he could not afterwards find it where x& 

he was accustomed to keep it. Before the fire he had copied 
off into thie emall pass book the totals relating to his 
account arainst Crane, 

The use of totals in evidence where the items have 
been destroved by fire has been sustained in Insurance 
Company v Weide, 9 Wall, 677, and Insurance Company v 
Weides, 14 Wall, 387, and these authorities, and the pring 
ciples otherwise supporting this evidence, introducing © 
copy where an original slip has been déstroyed, were ap» 
plied in Chicago & Alton R, R, Co, v American Strawboard Co, 
91 Tll. App. 635, and 190 T11, 368, Chisholm v Beaman 
Machine Co, 160 T11, 101, is also in point, We conclude 
that this evidence was competent, 

But, if not competent, in and of itself, it was 
made competent by another item of proof, Anderson afterwards 
mailed a statement to Crane of this account, and he testified 
that the statement was in the exact language above quoted 
from his book, He talked with Crane about the matter 
several times afterwards and Crane never disputed the 
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correctness of the account, and at the last interview Crane 
said "When you fix my barn roof I will pay you, and not be= 
f.re." The matter concerning the barn reef was not involved 
in thie bili, and, if Crane had any offset on account of a 
barn roof, the burden was upon him to show it, and he in- 
troduced no proof whatever at the trial, Where an account 
is rendered and retained without objection after the expireation 
of a reasonable “time within which to object to the correcte 
nese of the charges, this tends to establish an admission 
by the debtor of the correctness of the bill, Weigie v Bran- 
tigam, 74 Tll, App. 395; Woolner Distilline Co. v P, & @, 
Ry. Co. 136 Ill, App. 479, and cases there cited; 1 CYC 
375, It is true that Anderson did not notify Crane to pro» 
duee the statement eo rendered, and oral evidence was not 
competent to establish the contents of the statement without 
such prior effort to produce the original, But the objection 
to this evidence was not put on } = ag OS and the general 
objection made to the evidence was properly overruled, 

The trial judge asked mumerous questions and appele 
dant contends that they were eo framed as to acsist oppele 
lee and that thie wae improper and calculated to prejudice 
the jury ageinet appellant, No such objection was made during 
the trial. If objection had been made to the action of the 
court on that ground, at may be that the court would have 
desisted, The evident object of jhe questions was to draw 
out the actual facts, and, frequently, to enable the court 
40 rule understandingly upon objectiona interposed, Under 
the evidence the judgment is just and should not be reversed 
for any slight errors in the rulings, 

The judgment is therefore affirmed, 
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STATE OF ILLINOIS, ee 
SECOND DISTRICT. era I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
‘said Appellate Court in the above entitled cause, of record in my office. 








in Testimony WHER«or, I hereunto set my hand and affix the 
seai of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
em Aveust, A. D. 1913, the Opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 5802, 


Peter Schoenhofen Brewing (Coy), 1 8 2 I A 2 2 
e © 


Appellee, 
ve Appeal from Co, Ct. Peoria, 
Daniel E, Pughy.appellant, 
a, 


Dibell, J, 

The Petor Schoenhofen Brewing Company brought for= 
cible detainer for premises at the corner of First and 
Elliott Streets in Peoria and hada judgment before a 
justice, from which the defendant, Daniel FE, Pugh, appealed 
to the county court of Peoria County, where there was a trial 
without a jury and the court rendered judgment in favor o 
the plaintiff for the recovery of said premises and costs 
and defendant below appeals, 

Appellee proved that in June 1911 it was in the 
possession of the premises and at that time leased them 
tO appellant frommokth to month and that appellant took 
possession under said leasing and was still in possession 
at the time of the trial, Appellee proved that on June 39 
1912 it served the proper notice to terminate said lease 
in July 31, 1913, Appellant did not surrender possession 
and appellee began this action on August 1. This proof 
made a prima facie case for appellee, Appellant sought 
to show in defense that appellee obtained possession of 
these premises by & written lease from Johanna M, Ambrose}; 
that appellee failed to pay the rentale for May and June 
1918, when dus, but refused to pay the same on demand, and 
that Mra, Ambrose, under the terma of her lease to appelles, 
declared the lease terminated and leased said premises to 
one Willis H, Ballance, Junior, and notified appellant that 
el must make arrangements with the Gipps Brewing Company if 
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he remained, and that thereupon Ballancex notified him 

that he must take their beer or get out and appellant then 
attorned to Ballance or the Ginps Brewing Company. The 
court below sustained objections of appellee to all evicence 
which tended to destroy the landlord's title, and excluded 
the same,ondi found for appellee, No propositions of law 
were offered, and the correctness of the foregoing rulings 
is the only question presented. Appellant admits the general 
rule that a tenant cannot dispute his landlord's totle, but 
Claims that among the exceptions to that rule is the case 
where the landlord's title has terminated, and that what he 
sought to show here was that the title of appellee had 
ended before this suit was begun, Most of the cases relied 
upon by appellant were not in forcible detainer, but where 
title could be tried, Title cannot be tried in forcible 
detainer, Thomas v Olenick, 237 Ill, 167, The rule in 
forcible detainer is well stated in Fortier v Ballance, 

5 Gilm, 41, The following language from Doty v Burdick, 8 3 
111,473, is (decisive of this question, 

"The exeeption does not, nor can it, apply to a case 
of this character, where the title ia not in question and 
cannot be investigated, But few owners of real estate would 
be inclined to lease land if the tenant had the authority 
to determine whether his landlord's title was good, and 
legally yield possess)}on to another, or to contest it when 
sued ©r possession, or if he were permitt:d *o show an 
outstanding title and defeat a recovery. The law has, there- 
fore, adopted as a mkm rule that, where a person enters 
under another, and thereby admits his title, he must re= 
store the possession to the person from whom he received it, 
before he ean set up title in himself or in another,*® 


‘The reasons are Obvious, Neither Mre, Ambrose nor Ballance 
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nor theGinps Brewing Company are parties here, Appellant, 
who had received possession from Appellee, proposed in 
this fircible detainer case, where right to possession only 
and not the title could be tried, to litigate with appellee 
the question whether, as between appellee and Mrs, Ambrose 
facts amt had occurred which terminated the right of 
appellee to retain the possession of the premises, and this 
was to be litigated ina case where title could not be 
tried and where none of these parties were before the court 
to be bound by the decision, In our judgment it was the duty 
of appellant to surrender the possession to his landlord, 
from whom he received it, Then, if any of those other 
parties sought to dispute appellee's right to the possession 
appellee could retain possession while that question was 
being litigated, and would not be deprived of the posession 
unless it was defeated, Were the tenant proposed to defeat 
his landlord's possession and leave the landlord out of 
possession while its rights were being litigated, 

The judgment is affirmed, 
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STATH OF ILLINOIS 
SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 


> > SS. 
\ 


In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 


Of August, A. D. 1913, the opinion of the Court was filed in 


following, to-wit: 
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the Clerk’s office of said Court, in the words and figures 
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Gen, No, 5806, 

Elgin City Bankine Co, et al, 

(Le H, Grange, appellant.) 1 § 2 ey Ps 3 
vs Appeal from DuPace, 

Hugh E, Hancock, et al, appellees, 


Dibell, J, 

lL. H, Grange was one of the complainants in this bill 
to foreclose upon certain lots in Wheaton, because he was & 
trustee in the instrument sought to be foreclosed, He was 
also the solicitor for the complainants, The owners, Hugh 
E, Hancock, Carrie Hancock Batchman and Frances Hancock Mossey 
and others, were defendants, including Jacob Glos and Emma 
J, Glos, his wife, Jacob Clos answered, alleging that he 
was the owner of the premises under a tax title paramount 
to said trust deed, Emma J, Glos answered, setting up that 
she was the owner of the premises by a tax title, paramount 
to said trust deed, On January 11, 1912, Glos and wife cone 
veyed said premises to Granve, On January 15, 1912, come 
plainants dismiesed the bill as to Jacob Glos and Emma J, 
Glos, and on the same day there was & decree of ‘oreclosure, 
which #lso appointed Grange receiver to collect the rents, 
without bond, He did collect $45 being the rents for three 
months, On the 13th, of April 1912, the master filed a 
report showing the sale of the premises and the payment of 
the debt in fall and the costs, including $100 allowed to 
‘Grange as fees as solicitor for the complainants, As he was 
trustee and complainant, he was not entitled to an allowance 

_ for these solicitor's fees, under Gray v Robertson, 174 T11, 
2423; Gantzer v Sohmeltz 206 T1l, 560; and Stein v Kakn 244 
328, The sale was approved, and it satisfied the debt 
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ceiver, On the same day Mra, Baéchman entered various motions, 
and among them that the receiver be discharged on the ground 
that there were no findings justifying the appointment of 
@ receiver; that the debt had been paid by the sale; and 
that no bond had been required of the receiver, The abstract 
recites that this petition was dismissed, but this is a 
mistake, On May 1, 1913, Mrs, Batchman, in her own right and 
also professing to act as attorney in fact for her sister, 
Ers, Mossey, quiteclaimed said premises to Grange, On August 
8, 1912, the receiver filed a report showlag the receipt 

of $45 as rent for three months and asking that he be 
permitted to pay this to himself aa the owner of the equity 
of redemption, On October 7, 1912, Grange filed a petition 
setting up that he became the owner of the premises by the 
deed to him from Glog; and that he had purchased the intere 
est, (if any they had) of Mrs, Batchman snd Mrs, Mossey by 
the deed aforesaid, and that said rente were included in 
the conveyance from them to himjy and the prayer of the 
petition was that the rents be paid to Grange, Hugh EF, 
Hancock, Mra, Batchman and Mra, Mossey answered said petie 
tion and alleged that said rents, colleeted by the receiver, 
were for the months of November and December 1911, and Jan- 
wary 19132, and that they had been in possession of the pretie 
ises and of the legal title thereto to May 30, 1912, and 
that the rents belonged to the respondents, and that they 
did not agree to turn said rents over to Grange, and that 
said rents were not included in their conveyance or in the 
tax deed, Proofs wers heard and there wae an order allowing 
Grange $15 for his compensation as receiver, and dirceting 
him to pay the remaining $30 as follows: $10 each to Hugh 
‘, Hancock, Mrs, Mossey and Mre, Batehman, From that order 
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Grange prosescutes this appeal, Appellees sllege a fatal 
defect in the manner of taking and perfecting the appeal, 
but we prefer to decide the case upon thenerita, 

The possession of the premises and the rents, issues 
and profits thereof after a sale on foreclosure and till 
the time of redempt’ on expires belong to the owner of the 
@quity of redemption, The sole object of a receiver in such 
case is to apply the renta to the payment of any deficiency 
isft after the sale, if the mortgage or the trust deed ore- 
ates @ lien upon such rents, Where the sale satisfies the 
debt and costs, no further occasion for a receiver remains, 
and rents colleeted by @ receiver ard not needed to pay any 
deficiency cannot be applied to the payment of taxes or the 
xmangwat removal of clouds from ‘he title or for repairs upon 
the premises for the bonefit of the holder of the certificate 
of purchase, but such rents belong exclusively to the owner 
of the equity of redemption, Davis VNale 150 Tll, 239, This 
ie the law, even where, as in this ease, the mortgage or 
trust deed contains a provision that the rents or income 
of the property, aceruing until the period of redemption 
expires, shall go to the person enti*led to a deed under the 
certificate of sale, Schaeppi v Bartholomae, 217 T11, 105, 
That provision in a trust deed becomes inoperative after a 
gale which satisfies the debt and costs, Therefore the 
receiver was really the agent of the three persons who 
were the owners of the equity>of redemption at the time the 
rents accrued, who were Hugh FE. Hancock, Mra, “Batohman 
and Mrs, Mossey, to whom the court ordered them paid, 

Because Grange occupied the position of receiver 
and of agent for seid owners, he was not at liberty to buy 


| an outstanding title and set it up as apainst hie princie 
Tz. 
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pales and, if he had aequired = perfect title by the deed 
from Glos to himself, he would not be permitted to deprive 
his principals thereof and anpnoropriate these rents to his 
own use, But Gloa did not have possesion, His tex deed 
only gave him a right to bring an action to try the title 
to the premises, Grange offered in evidence a letter by 
Glos, saving that it was his understanding that by hie 
deed to Grange he had conveyed to him his interest in the 
rents and vrofites/ This Letter wae incompetent as evidence 
and was of no effect, 

The deed from Mre, Batchman and Mrs, Mossey to 
Grangem, made long after these rents were colleeted by 
Grange, contained noreference to the rents and did not pro= 
fess to convey them, "The sale of the fee carries with it 
rents to fall due or that may subsequently accrue under any 
lease, wnlece reserved, but not rents already accrued," 
Kennedy v Kennedy 66 Tll, i190, Therefore the execution and 
delivery of that deed to Grange seve him no right to the 
rents, Grange testified that he visited Mr, and Mrs, 
Batchman at Dahville and that they egreed on the price at 
which he should have the rents and that they assigned 
all their right, title and interest in the rents of that 
property to him at that time, He did not offer in evidence 
any written assignment nor did he show that he had paid 
anything for euch oral language, except whet he paid for the 
quit claim decd, We consider that this conversatiog did 
not convey the right to these rents to Grange, 

The order is affirmed, 
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SraATH-OF ILLINOIS, ). 
SECOND DISTRICT. oi 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, thef first day of April, in 


the year of our Lord one thousand nihe hundred and thirteen, 


within and for the Second Districtgof the State of Illinois: 


Present--The Hon. CHARLES WHITNEY, Pfesiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


Hon. DUANE J. CARNES ,jJ Justice. 


CHRISTOPHER C/ DUFFY{ Clerk. 
4 
, 

J. G. MISCHKE, Sher ae 








BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 5807. 


Raymond W. Stevens, 1 g 3 BA. 24 | 


Appellee, 
VG. Appeal from Lake. 


Wilson Carey, 
Appellant. 


Opinion by DIB EL Ly de 


On April 1, 1911, appellee served upon appellant 


written notice to surrender and deliver up certain premi- 
gea and to remove therefrom on the firat day of May, i911. 
Appellant did not remove, and on May 2, 1911, appellee 
brought this suit in forcible detainer and filed a written 
eomplaint. He had a judgment before a justice. On 
appeal to the oireuit court thete was a trial and a verdict 
for appélliee, which was set aside. Thereafter appellees 
amended his complaint by adding a further diseription of 
the premises. Therewas another juny trial and a 
verdict and a judgment for appellee, from which defendant 
below perfected an appeal. At the nextterm, by leave 
of court, the judgment was amended. Appellantsontends 
that the original complaint gave so indefinite a deserip= 
tion of the premises thet no jurisdiction was acquired by 
the justice; that the complaint could not be amended in 
the circuit court ae as to give jjrisdiction of premises 
not previously involved; that the judgment was void and 
could not be amended at the next term; that the notice 
to quit should have been served on the last day of March 
and was served on April first, after the tenancy for the 
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month of April had begun, and therefore it was insuffi~ 
cient; and also, that under the oral agreement betiveen 
the parties, appellee was not entitled to possession. 
In hte complaint the premises were described aa 
follows: 
*A house now ocoupied by Wilson Carey, and such prene 
ises as are appurtenant thereto, located on the north 
one-third (except that part lying east of the road) 
of the south half of the southwest quarter of section 
. thirtyesix, township 43 north, range 12, sast of the 
third P. M. , in LakeCounty, Illinois." 
In the cireuit court the description waa amended by 
adding thereto the following: 
"Otherwise described as that piece or parcel of 
ground situated at the south-west corner of Green 
Bay road end the private drive leading westerly from 
said Green pay road to the residence of the 
plaintiff on the north one-third (except that part 
lying east of the road) of the south halfof the 
south-west quarter of section thirty-six (36), 
township forty@ three (43) north, Range twelve (12) 
east of the third principal meridisn, and bounded by 
® line commencing at the point of intersection of 
the westerly line of said Green Bay Road with the 
southerly line of said private drive; running 
; - thence southerly along the westerly line of the qreen 
‘ Bay road a distance of 2 16 feet; running thence 
. | westerly in a line parallel with the southerly line 
| of said private drive a distance of 200 feet; run 
ning thenee northerly ia a line parallel with, the 
westerly line of said Green Bay road a distance of 
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fi6 feet; running thenee easterly along the south 

erly line of said private drive o distance of 200 

feet to the place of beginning.*® 
By the last verdiet the jury found defendant "guilty 
of unlawfully withholding the premises deseribed in the 
complaint ond amendment thereto.*® The criginal judg= 
ment in the circuit court was thet the pleintiff have 
and recover of the defendant "the possession of the 
property in queetion® with costa, ete. The amend= 
ment to the judgment at the next term consisted in describ. 
ing the premises pursuant to the complaint and amendment. 
The proof showed that appellee owned a traot of about 
26 acres west of the Green Bay road in the north third 
of the south half of the south-west quarter of section 
36 in said township and range; that he had a new house 
about 1000 feet back from the Green Bey road and had 
private road leading to the house; thet just south of 
that private road on said tract and just west of the 
Green Bay road was an old cottage or house; that 
appellee orally let said house to appellant; that the 
premises so let to him were bounded on the north by said 
private rozd, on the west by a driveway that turned off 
from said private road avout 200 feet west of the Green 
Bay road; that there was a well near said old house 
about 216 feet south of the private road and that the 
premises orally leased to appellant and the premises 
ocoupied by appellant, extended no farther south than 
said well; and that the east boundary of the property 
appellant was to cecupy wes the Green Bay road. 
This was supposed to be about one sere of landand was 

6O designated in a letter which appellant offered in 
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evidence. The description in the amended complaint 
and amended judgment covered no more than the lowest 
figures given in evidence in bounding the field. 

There was a house, then occupied by appellee, on the 
premises, end he had never ocecupied any other house on 
said premises, and that was the house meant in the 
complaint end which any surveyor could find and the 
only uncertainty is 2s to what was meant by the premises 
“appurtenant thereto,* and it would seem that when the 
location of the Green Bay road, the private road, the 
road that turns southerly from it, and the line of the 
well are shown, it should be clear what was deseribed 
in the original somplaint. 

In Atkinson v. Lester, 1 Seam. 407, the description 
was: "The premises inclosed by us, situate in the 
sounty of Cook and State of Tllinois, being the same 
on which you now reside, containing about one hundred 
acres of lend, more or less, and commonly called North 
Grove. Thies was held a sufficient description in 
foreible entry and detainer. In 0, & St. L. Re R. Co. 
v. Wiggins perry Co., 82 Ill. 230, the description was 
8o much of certain richt of way and railroad embankment 
used for railroad purposes, ae lies upon certain numb 
ered lots, and also between @ certain bloek and a 
certain oreek. yt was held that this was a suffie 
cient deseription in foreible detainer. | In Haynes 
v. Sherwin-Williams Co., 186 Ill. App. 414, the 
premises were deseribed aa two fishing shanties situate 


on the banks of Lake Calumet, between two streeta named, 


‘and east of a certain factory. | Thia was held 
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euffieient in foreible detainer. As to the form of the 
original judement, in Adame v. pacini, 119 Tll. App. 428, 
which wae foreible entry and detainer, the judgment 
covered "the premises in question® and it was held 
thet this referred to the premises deseribed in the com 
plaint. To the like effect is Mollotor v. C. M. Thom 
Ven Co., 118 Ill. App. 293. The amendment to the 

judgment shows both parties present and participating 
in the hearing of the motion, and, 2s no bill of excepte 
tions was preserved, we mst presume the proof werrant= 
ea it, if the court had jurisdiction, It was held 
in Hadloek v. yadlock, 22 Ill. 384, that » judgment in 
ejeotment covld be amended at a subsequent term, and if 
this amendment was necessary, it was justified. 
wothing was done in making the amendment except to 
describe the premises pursuant to the original cone 
plaint and the amendmentthereto. We are of opinion 
that the original complaint gave the juetice jurisdiction 
and that the amendment was properly permitted in the 
Gireuit court, and that the original judgment, if not 
sufficient to enable the clerk to prepare a vrit of 
possession, could be amended pursusnt to the complaint 
and amendment thereto at a subsequent term. 

The oral leasing, 28 proved by appellee, was not 

that appellant would quit at the end of any rental month, 

upon receiving thirty days notice, but that appellant 
. would quit at any time upon receiving thirty days notice, 
the reason of this beingthat the then owner was 
expecting to sell the property at any time and would 
Want possession in thttty days thereafter. If the 
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jury believe that the contract was as testified to by 
appellee*s witnesses, the notice was sufficient. 
Bardwell was the owner who made this oral lease 
ing with appellant, He testified that it was a lestting 
from month to month till he should sell the premises, 
and that a written lease was to be prepared before 
appellant took possession, but that, going to the 
premises some days later, he found appellant had moved 
in, and appellant then promised that he would prepare 
the written lease later, but he never did so, Appelle 
ant testified that Bardwell gave appellant the exclusive 
agency to sell this 2 6 acres, and offered him all he 
could get over $20,000 as his compensation, and agreed 
that he might remain a tenant in the old house till the 
premises were sold, the $20,000 collected and ,ardwell's 
debts paid therefrom, ond then for $9 dayea longer. 
Bardwell testified and denied such an agreement but 
stated that some time after thie oral leasing, he did 
authorize appellant to sell the premises as a commission 
of 2% per cent, but that he at the same time told 
appellant that other ageneies had the property for sale 
and he mist not get in their way. Appellant did not 
sell the premises, but he contends that he is entitled 
te hold this property till he finds out how mech it was 
gold for, and till the surplus, if any, over $20,000 is 
paid to him, and for 60 days thereafter. phis vere 
tom of the orel leasing did not seoure the belief of the 


pry or the trial judge. yt Was a pure question of 
2ot and we see no ground for setting aside the conclu 
sion of the court below : 


The judgment is therefore affirmed, 


ae 2 oa m 





Ys of Hotiitees as saw sogtinoe edd tad? evelted Yee, 
stmetol ttze ecw eotton edt «seeuent tw eo eetteqaa 
senol Into atdt ebem onw temwo edt Sam ffewbzed sh le bedi! 
gaitisel « saw th taskd beliisaed off " stasliogds att gat © 
seeinerg edt fifee bisorde ed cas. Asmom ot Atmom moxt 
_ gtoted bexaqexq ed of Baw esaol aessicn s add baa 
edt ot gitog .tadt tad floteesssag dood tmatieqaa 
bevom bad taelleqga bawot od stetal ayab exioe protease : 
exagstq bLyow ed tact bealmorg mods taatiequa baa itt ae 
e~fleqqA .08 bib xeven ed tad atedal east Mods tow edt ‘ 
evieuloxe edt tnatleqqs evag LLowbtas tests hesthtect oss 
ed fla mtd bezetto brea s8eges 8& shat. Shee « ot youegs 
beexga baa Mol tsanegnoe atd os 000,089. evo | tes, Siuee a 
edt robe geyod bio edt mt tamed 4s stbaate sigta os tat 
a' Leuba, has heseelloe 000,089. ests bion ote soednerg 
otegaol ays 66 20% sestd bas woutoredd blag a atdeb 
tad tnomeetga m8 doue betas bas Detrttned Siewbrad 
_ bbb ed yomtesol oxo atdt rests oats ange t “fads en : 
mo Leatanoe # as seatnerq one fies ot taalloags coatnoddus 
bit ott emsa aft ts of add fuS treo 20g A, exo 
oles Soe yizeqora ets bad solomega tedto saat nals SS am 


{ 


tom bth tnaileqas s¥aw ttedt at 403 tom tes od et ies 
: S ,iGOse « 4,0 


beltiiae al on todd ebaednoo od ud tentmerg edt ILes 


LsoM cla 


aaw ¢£ dosm wad duro abalt od Lins Setegerg at aids ve ot 
at 000,088 mevo ,yas tt stators § eit ALtt bag .s0% cam na 
~axev sity axed sored aya 08 not baa ett at aay re 


edi to tolled edt 25a908 son bib patagel faxo vit.’ Langs 


te notteeup emu a anw a ut tats? edt 39 
lomo ait ebles "yttbeas” Tot Pa 
Silas ont § 






















STATE OF ILLINOIS,) _. 
SECOND DISTRICT. eae I, CHRISTOPHER C. DuFrry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 








Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesdaf, the first day of April, “in 


the year of our Lord one thoug&nd nine hundred and thirteen, 


within and for the Second Digtrict of the State of Ei Pinoas = 


Present--The Hon. CHARLES WHITWEY, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice. 


Hon. DUANE J. CARNES, Justice. 
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CHRISTOPHER C. {DUFFY, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court Was, fa ledecim 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5810 


L, Re Green, appeliant, i S 4 tA. Ps Q 


‘ 


vs Appeal from Peoria, 

Fred E, Streitmatter, appellee, 
Dibell, J, 

As appellant wae drifting north with a horse and 
surrey on « certain highway in Peoria County, avpelice was 
driving an automobile south on the same highway, The autom-=- 
bile and the horse collided, the surrey was overturned 
aml appellant and his horse @nd his suréey were injured, He 
brought this suit to recover damages from appellee for said 
injuries, The injury occurred on Sp tember 4, 1910,ane 
wae governed by the act of 1907, as amended in 1909, and not 
by the present statute, The first count of the declaration 
charged that appellee was driving his machine in excess 
of tventy miles per hour; that appellants horse was frigh= 
tened at the approach thereof and exhibited said fright by 
his actions, s0 that appellee could have noticed it; that 
appellee cid not decrease his speed and gave none of the 
road to appellant, and struck the horse and committed these 
injuries, The second count charged that the horse became 
frightened and appellee did not bring his vehiole to a full 
stop, but etruck the horse and carriage, The third count 
charged that appellee drove the automobile st a speed in 
excess of twenty miles per hour, wothout stopping and without 
turning out from the travelled road, though appellani's horse 
was frightened and exhibited said fright ino manner avpare 
ent to appellee end, in consequence of appellee's said 
neglect the machine struck the carriage and caused the 
injuries, There was a jury trial and a verdict for appel lee 
A motion by appellant for a new trial was denied and there 

1 Judgment against him for costs, from which he appeals, 
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The bill of exceptions does not contain an exception 
ta the overruling of the motion for a new trial and appelice 
contends that most of the questions argued are therefore 
not presented for consideration, This was formerly tne law, 
but this case was tried in December 1912 and undsr Section Si 
of the Practice Act, as amended in 1911,)no exceptionvas 
necessary. pre b/d 

Acpelliant's main contention is that he sstabiished 
his cuuse of action by a clear preponderance of the evidence 
and that the verdict against him is unjast. We have carte 
fully considered the testimony, According to that introduced 
by sppellant, avpellee was driving hia automobile at thirty 
miles wer hour and kept in the beaten path and didnot check 
his speed, although appellants horse wae frightened at 
the approach of the machine, 9:0 that any one who looked 
could see it, According to the evidence introduced by appellee 
fe Was running eighteen miles per hour as he approached 
appellant and he turned to the right entirely out of the 
beaten path and upon the grase and weeds and reduced his 
speed to twelve miles per hour and the horse showed no signs 
ef fright, ti11 suddenly appellee's horse wheeled to the 
Left and sprang direetly towards the west side of the road 
so that his head and shoulders came just in front of the 
wing shield, If the account given by the witnesses ‘or appellee 
was correct appellee was not liable, There were quite a 
number of eye witnesses, It was peculiarly & question for the 
jury to determine what the fascte really were, Their con 
Glusion upon the facts, approved by the trial judge, can- 

- not be disturbed here, 
; _ Appellant complains of the refusal of certain inetruce 
tions, One of them submitted to the jury the question whether 
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appellee gave reasonable warning of his approach, This was 
properly refused, because no issue of that kind was pre-= 
sented by the declaration, Another instruction requested by 
appellant was properly refused because it submitted the 
question whether appellee kept a proper lookout, and that 
issue was not submitted by the declaration, Another refused 
instruction was embodied in those which wers given, The court 
refused one instruction on the measure of damages, Another 
instruct ion was given on that subject and, ag the vere 
dict was against appellant, it is immaterial whether the 
instruction in question should heave been given, Several 
instructions, given for appellee, aubmitted the question 
whether appell@nt was in the exercise of due care or was 
guilty of contributory neglisence, In Christy v Elliott 316 
Tll. 31 = 47, an instruction was approved in such a case which 
required plaintiff to exercise reasonable care, and we are 

of opinion that he was bound to prove that he was exercising 
due care, notwithstanding the declaration contained no such 
averment, We regard that as a material alliesation , and 

that its omission did not excuse failure to prove it, 

City of East Dubuque v Burhyte, 74 Ill. App. 99, 173 Ill, 553, 
It is urged that there wasre evidenoe that appellant was 
gailty of contributory negligence, A»pellant testified that 
he was driving the horse, and that, before the automobile 

. reached him, he saw that the horse was frightened at its 
approach, ‘The horse id suddenly wheel and swerve to the 
left, It was proper to submit to the jury the question 
Whether appellant held the reins sufficiently tight, and 
whether, if he had exercised due care, he could have prevented 
This moverent of the horse, In testifying he admitted that, 
At ats horse had not suddenly wheeled and sprang to the left, 
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STATE OF ILLINOIS, 

SECOND DISTRICT. “S: I, CuristopHer ©. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesd * the first day of April, in 
the year of our Lord one thous&nd nine hundred and thirteen, 
within and for the Second District of the State of Lilinois: 
Present--The Hon. CHARLES WHIT ¥, Presidine Justice. 

Hon. DORRANCE DIWELL, Justice. 
Hon. DUANE J. , JUSt ee. 
CHRISTOPHER C ~ Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on the se 
of Me 2. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Louis Sabo, appellee 

ve Appeal from City Ct. Aurora. 
Aurora, Flgin & Chicago Rail- 
road Company, appellant, 


Carnes, J, 

A-pellee Louis Sabo, accompanied by his son, about 
fifteen years old, was driving a milk wagon south on the west 
side of South Lake Street in the city of Aurora about noon on 
December 10th, 1911, He was familiar with the location, Te 

street was about forty feet wide and appellants Street Railway 
track entered it at the north and was in about the center of 
the street, When eight or nine hundred feet south of the place 
| where the track enters the street, appellee, who had been 
driving on a trot, slackened his horse to a walk and turned to 
cross the street and track, to a “riveway on the east side 
that led to a creamery, One of appellants cars approaching 
from the north struck his wagon while on the track throwing 
appellee and his son to the ground, There wae some damage to 
the wagon costing eitghteen or twenty dollars to repair, and 
appellees received some, but probably not serious or permanent 
injuries from the fall, This action is brought to recover for 
such damage and resulted in s verdict and judgment of $500, 
There is no evidence that the car was running at an 
unusual or excessive rate of speed, or that there was any 
! defect in the appliances for stopping the car, or that the 
servants of appellant were negligent or careless in control= 


_ dling or stopping the car after appellee turned to cross 







the track, The claim is that the motorman should have got 
his. ear under control when he saw appellee driving parallel 
| th the track, and should lave anticipated that the driver 
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ofa milk wagon might turn into the driveway leading to the 
creamery, which it appears was ‘sometines visited: by drivers 

of such vehicles; and that the motorman gave no signal before 
appellee started to turn, and should have Signailed before 
that time, And that appellee was in the exercise of due care 
in sttempting to cross the tracks without lookkng to see whether 
there was a car approaching, It is shown by the evidence, an 
admitted in the argument, that appellee did not look at that 
time and had not looked north for two minntes, and that 

two minutes of 60 seconds each is meant, and not the careless 
estimate of time’ so often unthinkingly expressed in minutesn, 
and that there was a clear view for the whole distance of eipht 
or nine hundred feet to the point where the car entered the 
street, 

The car was running seven or eight miles an hour before 
appellee turned, and slackened speed after that so that it was 
running much slower when it struck the wagon = but was so near 
the wagon when it first turned that the collision could not 
be avoided, There was nothing in the location of the creamery 
at the point in question to notify the motorman that a>pellee 
Would certainly or probably drive in there, He might be pre= 
sumed more jikely to turn there than the driver of a grovery 
of express wagon; either might or might not do so, The law 
is so well settled that the driver of a street car is not bound, 
in the absence of any thing to warn him, to assume that the 
driver of a vehicle will turn ang cross the tracks ahead of 
him that it is hardly necessary to city authorities, Rack v 
Chicago City Ry, Co, 173 Ill, 289 is among the earlier and 
Chicago & Union Traction Company v Browdy 206 Tll, 615 among 
the later cases so holding, It is matter of common knowledge 


that cars Could not be run on the streets of our cities on that 
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assumption, Prudence may or may not require that a signal 
should be given on approaching a vehicle from the rear, de- 
pending on the condition of travel at the time; and the great 
preponderance of the evidence shows that in this casx the song 
Was sounded before apr llee started to turn, We do not see 
how appellant can be charged with negligence in approaching 
the car or colliding with it in the manner shown by the 
evidence, 
But it seeme clear that appellee wae a& not at the 
time himself in the exercise of ordinary care for his own 
safety, He had been driving over that street frequently 
for three years; appellant had been operating its cars there 
all that time; it was midday and 4 car might be expected at 
any time, there was nothing to distract appellees attention, 
He says he looked north two minutes before the collision 
and saw no car, Time enough elapsed for the car to come upon 
the street and reach him, when without looking , and without 
excuse for not looking he drove upon the track, 
The measure of ordinary care is to be applied to appellee 
as well as to appellant, and we cannot see how any reasonable 
mind can reach the conclusion under these circumstances that 
appellee measured up to that standard and appellant did not, 
In our opinion the record fails to show either negligence of 
appellant or ordinary care of appellee, It is therefore un= 
necessary to consider other errors assigned, 
| The judgment is therefore reversed, 
Finding of Fo ts: 
We find that appellee was guilty of negligence which contributed 
to the injury, and, that, appellant was not guilty of negligence, 
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SrtaATE OF ILLINOIS, ). 
SECOND DISTRICT. ii I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, D0 HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my office. 
( In Testimony WHEREOR, I hereunto set my hand and affix the 
y 
| 


9 seal of the said Appellate Court, at Ottawa, this second day 
} dred and thirteen. 
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of August, in the year of our Lord one thousand nine hun- 





Clerk of the Appellate Court. 





er Set 


eiatlaieh adt Yo ‘tie ee iy “ott 


- .abrogeH odf to aaqgea. bas aionanl 
‘ a od to bia ould to {Goo itp 8h Sait 
, . 2sitte ya ae buooa 
= on xifto hoe baad yn ‘tea osnusrsd I “ 


" ‘sha Buco ait srietr- de Lewes 











within and for the Second Distrix 


Present--The Hon. CHARLES WHITNEY, 


Hon. DORRANCE DIBELL, 


CHRISTOPHER C. DUFFY, 
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he Clerk’s office of said Court, in the words and figures 
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No, 5785 
Nicholas G. Heinz, 
Appellant. be | 2 = 
eP l 6 ep i eiie eD aD 
vs Appeal from Peoria. 


peoria Life rnsurance Co., 


— 


Appellee, 


Opinion by CARNES J, 


The trial court directed a verdict for the defendant 
at the close of the plaintiff's evidence, Treating as 
provem all that the evidence fairly tended to prove, 
the facts may be stated as follows, An agent of the 
appellee yneurance Company on pebruary dnd, 1911, induced 
the appellant yicholas G. ,einz, to sign a written appli 
cation for an $5000 policy in that Company, with an 
annual premium of $164.45, by orally representing to him 
that the policy would have a surrender value of $5000 at 
the end of sixteen years, and secured appellants promi- 
asory note for the amount of the first premium, The pol¢c y 
wasismued and delivered at appellant's home some time in the 
month of pebruary, but because of his absence he did not see 
it until the last Sunday in April, when he read it and put 
it away. The policy did not promise a surrender valur. of 
$5000 at the end of sixteen years, but did provide for that 
amount of paid up insurance under certain conditions at the 
end of that pre@od; and also on ites face warned the holder 
that the Company would not be bound by any promise or repre= 
sentation unless made in writing by one of its officers there 
named, 


Appellant dad not underatand that the provisions of the 
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policy were not as represented by the agent until July 9th 
following, when his attention was called to it by the agent 
of another Company He elected to rescind the policy 

'and on August 2nd, demanded the return of his note and of 
fered to return the policy. Appellee refused and on August 
10th, 1911, this suit was begun before a Justice of the 
Peace and was afterwards tried on appeal, in the circuit 
court, resulting in a judgeent against the plaintiff, from 
which this appeal is taken. ppellant tried the case on 
the theory that the policy was voidable because obtqined in 
violation of Section 208 n. ghapter 73, of Hurd's ,evised 
Statutes of 1911, which with the following section reads as 
follows, “phat no life insurance company doing business in 
this Stqte and no officer, director or azent thereof shail 
issue or circufate, or cause or permit to be issued or cim 
culated, any estimate, illustration, circular or statement of 
any sort misrepresenting the terms of any policy issued by 
it or the benefits or advan&ages promised thereby, or the 
dividends or shares of surplus to be received thereon, or 
shall use any name or title of any policy or class of 
policies misrepresenting the true nature thereof, 

Any company or individual violating any of the pro 
visions of this act shall be subject to a penalty of not 
less than twenty-fivedollars nor more than five hundred 
‘dollars, to be recovered in any court having jurisdiction 
thereof in any action brought in the name of the People of 


the State of Illinoie by the attorney general, insurance 





q Muperintendent or State's attorney of the county in which 
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such violation occurs, said penalty when recovered to be 
paid into the county treasury of the county in which such 
recovery is had.” And argued that independent of that 
statute the contract of ineurance was obtained by false and 
fraudulent representations and is for that reason voidable, 
and that in either view he is entitled to recover the full 
amount of the note, 

We are of the opinion that the statute does not include 
oral statements. The words "issue or circulate® as germ 
erally understood imply written or printed matter. We are 
urged by appellant to consider the purpose of the act in 
the light of common understanding of existing conditions; 
and it seems to us in that view of the subject, reasonable 
to presume that the Legislature had in view circulars and 
written statements issued by insurance companies misrepre= 
senting the benefite and advantages promised by their policies 
and unreasonable to presume that it was chargéfg the attorney 
general and other public officers named, with the duty of 
prosecuting enthusiastic and voluble sales agents wittingly 
or unwittingly orally misrepresenting the goods. 
tt may be practicable to control by law the written adver 
tising matter of a business, it is or should be prepared 
with care, and subject to inspection and review by persons 
in authotity; but the persuasive saleman in a running 
conversation with the buyer, can hardly be expected at all 
times to reach accuracy of statement, and the public is 


schooled to the fast that he will not understate the bene 


a fits and advantages of purchasing his wares. And if, 
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&e8 appellant claims, the effect of such misrepresentation 
be to enable the insured to rescind the contract and recover 
all the premium paid, months or years after the transaction, 
when he discovers that the meaning of his contract is not 
what he understood the agent to say, the Legislature may be 
presumed not to intend to open the door for litigation of 
the validity of written contracts based on that kind of oral 
testimony, ; 

The other question is whether the policy was obtained 
by fraudulent representations that would entitle appellant 
in the absence of the statute to a judgment, phere is no 
proof of the value of the policy issued or of a policy such 
as was promised, therefore no ground for substantial damages 
based of the difference in value of the thing sold and the 
thing received. yt is not clear whether the representation 
of the agent was as to the terms or the value of the policy 
to be delivered, Af the latter we see no cround for 
recovery, as it would be a mereexpression of opinion or trade 
J talk. But [assume the policy delivered was so different 
from the policy represented, that appellant had theoption 
to receive or reject it. He was bound to notify the company 
¢ within a reasonable time of his election to disaffirm the 
4 Contract, Sutter v. Rose, 169 Ill., 66; Stackpole v. Schnucke, 
; 225 Ill., 508; yorey v. “ ierce, 14 yll. App., 91; and the 







_ facts being undisputed, the question of reasonable time was 
One of law for the court, C. R. I. & P. R. R. Co. v. Boyce, 73 
‘Tll., 510; Loeb v. Stern, 198 I1l., 371; 
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Appellant read his policy the last Sunday in April. If we 
assume that he has sufficient intelligence to understand, 
remember and statethe oral representation of the agent, 

and his case rests entirely on his statement of what the 
acent said, we must assume that he should have understood 
that the contract was for a paid up policy of 45000, instead 
of a surrender value of that amount, and he mst be charged 
with knowledge of that fact at that time. we gave no 
notice to the company of his election to disaffirm till 
August @nd, more than three months after he first read the 
policy, meantime enjoying the protection afforded by the 
insurance. We are of the opinion that he failed to act in 
the matter within a reasonable time and therefore the contract 


il 


must be treated as affirmed by him. 7 


ee 


tt is objected that appellant was required by the court 
to file a bill of particulars. He did so without objecting 
and was permitted during the trial to file an amended bill. 
We do not see that he was precluded from offering any com 
petent evidence by any restriction in hie bill of particulars. 
If the court erred in that ruling and we do not thing he did, 
appellant can not here complain, 

We find nothing in the evidence heard or offered, 6m 
titling appellant to a substantial judgment in this case, 
therefore the judementof the trial court is affirmed, 
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STATE OF ILLINOIS, Lss 


* aoa, * 


SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 







urt, in and for said Second District of the State of Illinois, and keeper of the Records 

und Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousend nine hundred 
and thirteen, within and for the Second District of the 


ptate of Lilinois: 


Present -- The Hon. CHARLES WHITNEY, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice 
Hon. DUANE J. CARNES, Justice 
CHRISTOPHER C. DUFFY, Clerk 


J. G. MISCHKE, Sheriff 
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BE IT REMEMBERED, That afterwards, to-wit: On the 17th 
day of October, A.D. 1913, the opinion ofithe Court was filed 
in the Clerk's office of said Court, in the words and figures 


following, to-wit: 
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AT A TERM OF THE APPELLATE COURT, x 


“Begun and held at Ottawa, on Tuesday, the first day of April, in 
® the year of our Lord one thousand ning 
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Gen, No. 5813. 
O. P. Mills, appellee, 1 re) ey 12 A. se | 
vs Appeal from Co, ot," LaSalle 


Cc. &N, W. Ry. Go, appellant, 


Carnes, J, 

This ie an action in trover brought by appellee Mills against 
the appellant Railway Company to recover the value of 101 
small hogs, known as feeding hogs, delivered by appellee to 
appellant for shipment from Pulaski, Wisconsin, to McNabb, Ill- 
inois; resulting in the court below in a verdict and judgment 
of $259 against appellant, 

The facts as admitted, or proven, are that at the time 
of shipment appellee directed the agent of appellant to 
transfer the hogs to the Chicago, Milwaukee & St. Paul Road 
as soon as possible, and that meant at Green Bay, Wisconsin, 


and not to carry them inte Chicago; that it was practical to 


















ship them by the route so directed; that appellant did not 
follow these instructions but shipped ‘tne hogs to Chicago 
and delivered themte the Stock Yards, There was a Givernment 
regulation which forbid hogs being shipped from the Stock 
Yards for feeding purposes, and being thus prevented from 
transferring the hege appellant turned them over to a commis- 
sion merchant who sold them as butcher stock and turned the 
net proceeds of the sale over to appellee, whe received the 
game as a part settlement of his claim, The sale in Chicago 
was for the market value of the hogs as butcher stock and for 
less than their value there as feeders, if the shipment 

of feeders had not been so prohibited, The market value 

7 at MeNabb was sufficiently in excess of the amount received 
to. sustain the verdict if that value be taken as a basis of 


ory. The shippingeontract contained a stipulation that 
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in case of accident, resulting in injury to said animals, the 
value thereof shall in no case exceed the declared valuation 
by the shinper and that the carrier's liability was limited 
to the declared valuation which was "each hog %10.00" 

The trial court adopted the theory that the market price 
at McNabb coverned, 

Appellant contends (1) that there was no sgonversion, that 
at most it was only guilty of a breach of contract in ship-~ 
ping the hogs to Chicane, ther fore trover was not the proper 
action; (2) that if there was a conversion it occurred in 
Chicago and the measure of damages is the market value at 
that place, which appellee had already received, and that 
the court erred in refusing to exclude evidence of market 
value at McNabb; (3) that its liability is limited by the 
shioping contract to the amount there stated whéo¢h would 
leave $69,234 ae the limit of recovery, 

Trover was the proper formof action; I, & St. L. R. R. Co. 
v Herndon, 81, Iil, 143, 

The measure of damages was the market value of the hogs at 
MeNabb cY tke time when they should have been delivered there; 
C, &N. W, R, R, Co, v Dickinson, 74 Ill, 249; C, C. C. & St. 
be Ry, Co, v Patton, 203 Ill, 376, There is an instructive 
note on this question in L, N, 8. Vol. 15, page 1126, in 
which the authorities are collected and discussed, While 
the general rule is that in case of conversion the measure 
ef damages is the market value of the goods at the time and 
place ef conversion, thevacis & recognized exception in cases 


against common carriers, It would be manifestly unjust to 
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We do not regard the limitation of Liability in the ship- 
ping contract as controlling in this case, The purpose of 
that stipulation was to provide for cases of accidental 
injury, It was not an option to the carrier to convert the 
property at will and settle for the amount named, The lime 
itation of liability wae not binding on appellee without his 
assent, There is no evidence showing such assent except the 
paper bears his signature, It would seem under the authority 
of Wabash R, R, Co. v Thomas, 222 Tll, 337, that he should 
not be held bound by the stipulation, even if it covered the 
loss in question, 

Appellant argues that the verdict is excessive, but under 


eur views of the law here expressed it is not materially 







excessive on any computation suggested, There wae a written 
a Motion for & new trial and it is not there suggested that 

_ the verdict is excessive, therefore that question cannot be 
here raised, except as it arises in rulings on the instruct- 
dons and evidences; Yarber v Chicago & Alten ‘Fy. Co, 835 Ill 
5895 and in so far. as it there arises it is answered in the 

| foregoing discussion of the case, 

“J ’ The judgment is affirmed. 
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BTATE OF ILLINOIS,). 

SECOND DISTRICT. 8-1, CuristopHeR ©. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

in TEstimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 





Clerk of the Appellate Court. — 
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the year of our Lord one thousand fine hundred and thirteen, 


within and for the Second District of the State of Illinois: 


'Present--The Hon. CHARLES WHITNEY, Presiding Justice. 


Hon. DORRANCE DIBELL, Mustice. 


ie DUANE J. + CARNES \f 


’ Justice. 


oe 
J. G. MISCHKE, Sher#fr. 
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BE IT REMEMBERED, that afterwards, to-wit: on the ad—day 
f St A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5814, 

Lulu King, appellee, 5 5 
ve 1. 83.) from Wilt, 

Chicago & Joliet Electric 

Railway Company, appellant, 


| Carnes, J, 

Appellee Lulu King, was, with another woman, driving 
south on a public highway on which the tracks of appellant 
Chicago & Joliet Electric Railway Company, are located, As 





she was approaching or upon a culverg and narrow part of the 
gaid highway, one of appellants cars running north, came over 
a slight elevation about 700 feet south of the culvert, At 


about the time the car and vehicle met, the horse driven by 


. 
| 


appéllee took fright and went off the road into a gully 














below, overturning the carriage resulting in breaking the 
collar bone of appellant and otherwise quite seriously, but 
probably not permanently, injuring her, This action is 
brought to recover for that injury and there wae a verdict 
and judgment of $400, 

Appellants counsel does not argue that there was any 
error of law in the conduct of the trial; several instruc- 
tions offered by him were refused or modified and he sugo= 
este if we will examine them we may find reasone why the court 
should have given them as offered; we have read the inetruc- 

tions offered, refused and given, and are of the opinion 


that the jury was fairly and fully instructed as to the law 


of the case, We assume if counsel had in mind any special 
| @bjection to the action of the court in passing on the in= 
iy aadae he would pdéint it out, 

) Themain contention isthat the evidence does not 


tain the verdict, that it fails to show either negligence 
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of appellant or due care of appellee. There were several 
witnesses to the transaction, The testimony of appellee and 
her witnesses showed, or tended to show, that the car was 
approaching at a rapid rate of speed on a track that was not 
ballasted, and therefore noisy, that the horse became 
frightened as soon as the car came over the rise in the road 
700 feet away, and showed great evidence of fright, but the 
motorman came on without slackening speed until he was opposite 
or nearly opposite, the horse when it plunged over an embanke 
ment about fifteen feet high, Evidence offered by appellant 
showed or tended to show that thecar wag running ten or twelve 
miles an hour, that the horse showed no symptome of fright 
until about opposite the car, when it started up and tink 
off the embankment, not opposite the car, and not where 
appellees withessesa say it did, but several rods south of that 
point, where there was a descent of five or six feet into the 
gully, In short there was positive and ample evidence on the 
part of appellee to establish a case of neglicenee of appellant 
and there was positive and ample evidence on the part of ap- 
pellant to establish a case of due care on its part, The jury 
not only saw the witnesses and heard them testify, but by 
consent of both parties viewed the premises; this view was for 


the purpose of enabling them to better understand the issues 










and the evidence, Payson v Village of Milan, 144 Ill, App. 
B04; and furnishes an added reagon for not disturbing their 
verdict, Considering the condition of that part of the road 
where apvellants car was to meet appellee, the jury was cer~ 
tainly justified in finding that it was not ordinary care for 
ats motorman to approach a frightened horse without any effort 
to slneken speed or do anything ‘to avoid accident, And on 

, e question of due care of appellee, while there was some 


+ one she was not trying to control the horse, the 
os EN, ( 
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_ preponderance of the evidence is that she was using reason- 


able care, It is quite likely that the horse did not plunge 









_ over the abutment at the place testified to by appellee's 
witnesses, but that is not very material; candid, honest 

_ witnesses often vary materially in their testimony of occure 
 remees like thie, There is no question about the fright of the 
“horee, and its action in consequence thereof resulting in the 
injury complained of; the amount of the verdict is small 

and we see no reason for disturbing it. 

Bs, 4 ; The judgment is affirmed, 
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STATE OF ILLINOIS, Is 


SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

a In Trstimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 





Clerk of the Appellate Court. 
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THE SITY OF CHICAGO, 
Defendant in Error, 






MUNICIPAL COURT 
ws. 


CYARLES BRADUEY, 


soto bi in Error. 


\ 1.A.121 
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OF SHICAGO, 






MR. PRESIDING JUSTICR BAKER 
DREVIVERED THE OPINIGE OF THE COURT. 
This is a writ of error prosecuted to reverse a 


judgment against the plaintpheadgs! error fom violation of Sec- 
ion 2019 of the “Yunicipal Code of Chicago, which provides that: 


"Every common, ill-gcoverned er disorderly house, room 
or other premises, kept for the encourazement of idleness, 
gaming, drinking, fornication or other misbehavior is here- 
by declared to be a public nuisance, and the keeper and all 
persons connected with maintenance thereof, and all persons 
patronising or frequenting the same, shall be fined not 
exceeding two hundred dollars for each offense,* 


The complaint is in part as fsllews: 


“Louis Delp, being-first duly svorn, on oath daposes 
and says that Charles Fradley, late of the City of Chicago, 
on ths 13th day of November, A. D. 1911, at the City of 
Chicago aforesaid, did then and there keep or maintain a 
cormon, ill-governed er disorderly house, room or other 
premises kept fer the encouragement of idleness, gaming, 
drinking, fornication or other misbehavior, in violation of 
section 2015 of the Bunicipal Court of Chicago."* 

The record contains only the complaint and judgment 
and plaintiff in error contends that the judgment should be re- 
versed for the following reasons: 1. The court erred in ren- 
dering a judgment in favor of the plaintiff and against the de- 
fendant. 2, rhe court erred in not dismissing the case as 


against the defendant. 43. ‘The court had no jurisdiction. 
The questions presented in this case were before the 


Supreme Court in Chicago +. Yilliams, 254 I1l., 360, and were 
811 decided aguinst the contentions of plaintiff in error in this 
case, and on the authority of that case the judgment is affirmed. 


AFFIRMED, 
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JOSEPH F. MARCIEXEVICH, ) 
Defendant in Errer, ) 
) FRRGR TO/THE MUHICIPA! COURT 
M VS. ) 
mh ) PF CHICAGO. 

JASCO L. FILSGE, ) 
Plaintiff in Errer. ) 


1831.A.147 


v WR, JUSTICE BROWN DEY, 5 THE OPINION OF THE coURT. 


This is a writ sf érreor to raverse a juczrent ef 
$264.50 against the plaintiff in error entered by the Municipal 
fourt in a suit in assumpsit for compensation for services rendar- 
ed by the defendant in error to the plaintiff in error in the 
matter of certain land sales. 

The suit was originally brought by Jeseph F. Varcinke=- 
vich against Ceergs T. Filson and Jason T.. Pilsen, A verdict 
for %244.50 was rendered against both defendants by the jury. to 
which the cause was submitted. After this verdict the suit was 
on motion of the plaintiff distissed as to the defendant Seorge 
T. Wiisen and judgaent was rendered on the verdict against the 
other defendant, Jason L. Vilson, It is assigned for error that 
the Court erred in allowing, 2fter verdict, this dismissal as 
to one defendant and then entering judgment against tre other. 
But the point ia not argued in the briaf of plaintiff in error. 

Coggeshalli ve. Beesley, 74 ¥11., 445, nolds that the 
course taken is an allowable one under Section 24 of the Prac- 
tice Act as it then stood. The same prevision is Seetion 49 eof 
the present Practice Act. 

Jason L. Yilson, the plaintiff in error, centends, 
hovever, that there «as no evidence in the record sufficient te 
warrant the verdict ageinat him; that the evidence did not tend 


to prove that he had ever employed Marcinkevich or ratified his 
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empioyment by Geerge T. Wilson, his sen and agent; that as to 
two of the sales on which compensation waa allewed by the jury, 
Marcinkerich tas not entitled to any commission under the een- 
tract which was made by George T. Wilson with him; that the 
centract was for five per cent. cniy of the eums for enich 
sales were made under certain cenditions and on which certain 
amounts had been peid, while the jury, according te a claim 
made by Warcinkevich, allozed him the five per cent, in addition 
to $12 @ week which waz actually paid to him, and which should 
have been credited on the commissicns, and also allexed him 
commissions on nalegs where the payments head not met the condi- 
tions of the contract; and, finally, that Varcinkevich should 
not recover becaure he had no real eetate broker's license from 
the City ef Chicago. 

We de not think the efVidence shows, es a matter of 
law, that Marcinkevich was a real estate broker under the mean- 
ing cf the Municipal Code. And sil the cther questions raised 
were fer the jury, and we think their verdict was justified by 
that evidence taken as a whole which was alloved by the fourt 
to stend as againet Jasen &. “ilson. Ner do we find anything 
requiring reversal in the instructions or rulings of the Court 
below. 

The judgment of the Municipal Court ef Chicago is 
therefore affirmed, 

AFPIRESRH, 


& 
a, | 
(are 
ie 
ert * epi ie 


of as sted? itnogs bas noe ald ,noa li’ .? chcoue? Ww elicanddie 
eUtst odd yd bewesls caw noiteansqmoo dotite so aelen 6h? to owe ip 
“noo ef tebay nolestnmoe yas of beltisne sow eae fotvedntorzet | 
ent tadi jeitd d3iw soellt¥ .T og1080 yw shar om tobe fon? 
dots sot amuse edd to elo .s000 tey evi? ‘sot sow featin00 
giatieo doidw mo hea amotiihnes atatteo sebns ebem oxow aoiee ~ 
mtefo # ot gatbtoona ,yisl odd elide ,bisg seed bed atnvoms 
_motsibbr at lteea. req ovtt odd uti bewolle ,dobvedatousy yd aber é 
bivore doite bra ymin of blay Vileutos saw dotsw xosw 2 s1g of 
‘mb hewotte os la bua yemoteatamon wid no betibors ‘eed overt 
~thaoo ef? ton ton Bait Sinemyse e429 etodw setae fo enonirabie 
bfvods dotveiatotel tadd ,xffentt- \bhe ;soexshob eee ‘to arene 
moxt eanooltl a rete stétao Leet on bed od* escaoed tovosss Yom. 
. (tne win - sogwanito to ee iter 
20 seltam £ as ,pweds wonebtee ext anttd son ob ew | SSE 
“nsom sii x¢bny tetotd etedeo sev @ aaw folveda ronal Sad 
Healer onclsasup xextto ons iia’ een .ebod feqtotmwme ont oR 
ve bettisert saw Jotprey chord Mates ow baw pent ed? or Otte 
S108 ‘ents “d bowolls saw doldw elode « as hoist eoentee Hip | 
gaidéyns DuRt ew ob sof .moRtt® .¢ nosat! tonkeye as sesta 6 
suvo® of? Yo egriivt to qnotsourdent off mt Ina 


Vv iE £28 ee betvg: 


‘tat epee: to died Leqtotmdt ea? to rate 













i 







a TECATSTA © -verg sang eat ‘bed wed C2 ax: yp 9 
. FO) pail 
Joh @ ol twat " aamgeenay we 
ou ie s haw €F Lai SS i veo Ley, - ae : i 

4; 2) eoaetiew. te ast tee. aRAL af comet 


Dae ive odd. tad wif eninge aationier und 
BAe tottitee v2 aebitadeaot bat atom eer hai ; 





f an = 
pon Term, 1912, iS. 


43 = 18064 









THE CITY OF CHICAGO, 
\ Defendant in Krror, 
‘ FOR TO THS MUNICIPAL COURT 
Y&Ge 


OF CHICAGO. 
THOMAS COMPAR, 
\ Plaintiff in Errer. 


183 1.A.148 


WR, JUSRICE RROFN IVERED THE OPINION OF THE COURT. 


The pla f in error was eccused by a complaint 
properly sworn to and filed in the Municipal Court of “making, 
aiding, countenancing and ascisting in making" an improper 
noise, riot, disturbance, breach of the peace and diversion tend- 
ing to a breach of the peace in viclation of Secticn 2012 the 
Chicago Code of 1911." He waived a trial by jury and the Court 
found him on trial "guilty of a violation of the ordinance des- 
cribed in the complaint herein, known as Section 2012 ef the 
Chicage Cede of 1911", assessed 4 fine agsinst him ef $100, 
gave judgment against him in favor ef the City for the fine and 
ecets and ordered his confinement in the Mouse of Correction 
wntil the fine and costs were paid.or rorked out or the defend- 
ant otherwise discharged. A motion to wacate the judement was 
afterwards denied, 

| By the Statesent of Facts it appears that the evidence 

only tended te show him euilty of another cffence than the one 

: charged. It is thus expressed: 

| "The testimony of the officer was that the defendant 

on said 5th day of October, 1911, had cravled under a canopy 
of the elevated station and was looking through the cracks 
om the elevated station under women's clothes as they were 
paseing fp and down the station." 

if the defendant was guilty of this indecent, depraved 


conduct there was an erdinance under which he could be prosecut- 
ed. Mut it was not Section 2012 of the ordinances ef 1911. The 
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The City argues that thiz conduct is a “diversion tending to a 


breach ef the peace." It is not a “diversien", but a dirty, 
indecent act, It tends to a hreach cf the peace chiy as any 
auch disgusting conduct tempts one discovering it to assault 
the perpetrator. Put this is not the meaning of the ordinance, 


which cannot be stretched tc cover the offence which the eri- 


is 


dence tended to prove, but which the cefendant denied. 
The judement terviction and fine is raversed and the 
cause remanded to the Municipal Court, 


RREVYEXSED AND REMASDED, 
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JOHASRA THE : 
Defend in Error, 
ERROR T0 THE MUXICIPAL 
¥s 
SGURT OF CHICAGO. 
AXEY, HOGARD afid HARRY E. LAYER, 
@eine business, etc., 
Plaimtiffes in Error. 


Set eet eee Na Seat Stel nil Rel Seth 


183 1.4.158 
YR. JUSTICE RROWN DELIVERED THE OPINION OF TH COURT. 


This is a erit of error the purreee of which is to 
reverse a judgement of £275 against the defendants Yopard and 
Lawver, rendered on the verdict of a jury in the Furicipal Court. 


Ths action is based on a statement of claim, which as amended 


“Plaintiff's claim is for damages for injuries by 
reason of which plaintiff beeame sick, sere, lame and dis- 
ordered and has se continued for 2 Isng space of time, 
to-wit, from thence hitherto and suffered a eplintered and 
broken jaw by reasen cf the defendants! nsglicence in per- 
forming certsin dental sork on her teeth May 21, 1900." 

We have not had the assistance of any brief or argument 
from the defendant in error. Because ef tes great or tos little 
confidence in her ease, che did net follow it te thie Court by 
appearance to the writ of error, 

4 thorough examination of the record has hevever been 
made by us to see if the verdict of the jury and the judement 
could be properly sustained against the attacks made on them by 
the defendants, “e have reached the conclusion that they can 
net. 

That teatimeny concerning an ameunt paid by plaintiff 
for medical services was admitted when nc méntion was made of 
any such expenditure or damares in the etstement ef claim, may 


be passed over, It is not necessary that we sheuld decide whether 


_ the rule is different in the Municipal Court amf\in connection 
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with statements of claim from that governing cemren lar decla- 
rationg and preef thereunder of special damages. 
Thicage v. O' Brennan, 65 Ill., 160; 
Adems v. Gardner, 78 I11., 568; 
Cc. B. & @. R. E. Co. v. Hale, 84 I13., 466; 
Herth Chicago Street Ry. Co. v. Totten, 41 Ill. 
App., %1l. 

But in eur opinion the instruction (¥-. 15) which was 
given to the jury would recessitate a revergal of this judement 
in any event, ever if a new trial were necessary, 

The instruction informed the jury that they might con- 
sider the less ef time and the demage from permanent as well as 
temporary injuries, if they were preven, Undoubtedly this is 
true as an abstract propesition if the statement of claim was 
sufficient to cover the items, (a question which we do mot pags 
on) but the instruction was erroneous in this case, néverthe- 
less, for there is no evidence in the record sf the value of any 
time that was "lest® by the Pisintiff, whatever view may be taken 
of the testimony that she was "Laid up* as the result of the ac- 
tion of the defendants; nor is there any evidence of “nermanent 
injuriss* in the reeord. 

“An instruction must be on a thecry advanced by the 
Pleadings and which there is some evidence ie suppert.* 

Himred foal Co. v. Clingen, 114 111. Apr .568-575; 
Rosenkrans-v. Farker, 115 Til. 432. 

But cur consideration of the evidence in this case 
compels us to ge farther. The statement of claim is based on 
malpractice in dental surgery, “negligence in performing certain 
dental work on (plaintiff's) teeth,® by reason vwherecf the 
plaintiff “auffered a splintered end breken jaw." 


Not only is there ne evidence ef "2 splintered and 
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broken jaw", but in cur opinion there is ne competent evidence of 
malpractice or negligence. There was evidence by the pluintiff 
and ae friend that plaster of paris was ieft in the plaintiff's 
mouth te secure an impreseion fer a false teeth plate, allowed 

te harden and then breken out with a hammer and a knife, coming 
out in several pieces. But there vas no evidence in the plsin- 
tiff's case that this was malpractice or anything but the usual 
method of procesding, and experi evicence wan Put in by the de- 
fenéants which showed it te be the one generally used. The plas- 
ter for ar impression must set and cannot be taken eut excert 

in pieces aftersard, This is sf common knowledge and is con- 
firmed by the evidence in thia case. That the dentist locked 

eut of the wintow while the plaster was setting, that he allowed 
fifteen cr twenty minutes for the setting, that he said "I for- 
got about that®, or that the jaw was seolien and sere after- 
ward, nerarately and all together fall shert of didekas mal= 
practice. Something else is necessary te that conclusion - proof 
that the delay, if there was delay, would make the difference 
between a preper and improper speration - and had semething 

te do with the cendition of the jaw afterward. fee cpinion in 
Meline vs. Christie, et al., Ne. 14329, in this Court, not yet 
reported, and cases therein cited, 

The plaintiff's testimony morsever was contradictery 
and in some respects, te our minds, imprehbable. She testifies 
that after all the suffering which she lays to the neglisence 

and malpractice of the defendants, imnediately reesgnized, she 
went fo them for further dental surgery, - to have a tocth ex- 
tracted. 


_. We think the Court should have peremptoraly instrauted 





the jury at the end of the plaintiffs case, and that, failing 


—«- BBcflndwBA, he should have done so after all the evidence had 
TH# JUDGYENT If REVERSED, 
REVERSED, 
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There was no neglircence of the defendants in perform 


ing “ental work for the plaintiff vroven. 
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OP CHICAGO. 
B. F. GRAHAM, : 
Plaintiff in Error. 


. ' L.A. 16% 
e f i; ss 3 @ e 
YR, JUSTICE SHITH DELIVERED THE CPIRION OF THER COURT. 


The defendant in error, hereinafter called plaintiff, 
brought suit against the plaintiff in error, hereinafter called 
defandant, to recever $925.25 for services and expenses incurred 
in connection therewith. The cause was submitted to the Court 
and on @ hearing the Court feund the issues for the plaintifr 
and assessed his damages at $275 and entersd judgment therefor, 

The ewployment ef the plaintiff by the defendant is 
not disputed, Ths controlline questions in issue were the 
scepe of the employment and authority of the plaintiff thereunder 
to make certain expenditures and the value of the services ret- 
dered. The evidence is ccaflicting and an analysis or detailing 
of the same here would avail nothing. Ye have made a careful 
study of the record and are not disposed te hold that the find- 
ing of the Court was clearly and manifestiy against the weight 
of the evidence, The legal prosositions presented by the de- 
fendant may be conceded, but the decision in the case rests 
upon the view taken of the evidence bearing upon the questions 
of fact mentioned. With the conclusion of the trial Court 
therson, we think this Court should not interfere, and accord- 
ingly affirm the judgment. 


ABFIRVED. 
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1. OC, CARDEN, 
Defendant in Error, 


BRRCR TO MUNICIPAL COURT 
OF CHICAGO. 
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CHICAGO RAILWAYS COMPANY, 
Plaintiff, in Brro 
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The dafendant in error, hereinafter calied plaintiff, 
on a trial dors a jury in the Municipal Court of Chicago re- 
covered a judgment against the plaintiff in arror, hersinafter 
eslled defendant, for one thousand doliars, The action was for 
damages for personal injuries reesived in alighting from a street 
ear of the defendant and claimed to be the result of the defend- 
ant's neplirence. 

The defendant ineists that the evidence srowed the 
plaintiff guilty of contributery negligence anid alao failed 
to prove the negligence charged, The first of the anid questions 
is subject to some doubt in our minds. Dut vrimarily they are 
questions of fact for the jury and under the law the verdict of 
the jury thereon should not be disturbed unless clearly and 
manifeatly against the weight of the evidence; and we do net 
feel warranted in substituting the Court's doubts for the cone 
viotion of the Jury on the said question, as expressed in its 
verdict, 

On the reeross exanination of plaintiff he was agked 
the follovine question: "Will you he @xamined by a doctor ap- 
“pointed by me, or one appointed by the sourt, either in tha 
“judge's chaemhere or place convenient to you, such exanination 
"to take place in the praogsence of your own physician, as to the 


“injuries resulting from this aecident?® To thie question the 
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court sustained the plaintiff's objection and the witnese was 
not aliowed to answer. Tho defendant insists thet this ruling of 
the Court was prejudicial and reversible errer. The plaintiff 
cites Cole v, “ant St, Lovie, 192 Ill. App. 494, where the 

Court holds that a similar ruling of the court was not error 

and shows that the Supreme Court denied wa petition for a writ of 
certiorari, maxing the opinion final. The defendant then shows 
by presenting, by leave cf the Court, a certified copy of the 
petition for writ of certiorsri, that the point in question was 
not raised therein. 


While the Court could not have compelied the pisaintiffr 


to summit to an cxarination as proposed, nevertheless the question 


Waa @ proper one, and if asked during the croua-exerination it 
would have been errer not to allow it. 
Sertout v. Crane [o., 142 Til. App., 49; 
Echlechte v. Chgo, Bleetric Traneit Co., 157 
Ili, App.e, 281; 
Tunget v. Aurora 2, & %, Py. Oo., 177 Ill. Apy. 
435. 


On the redirect examination imesdiately following the 
Groas-oxamination the plaintiff was saked only about the etep 


on the car, The plaintiff's contention that the re-crosn examteo 













nation be Limited to the matters brought cut on the redirect exe 
aninzbion is, uncer the technical rule, correct; or at any rate 
WSe within the disgeretion of the trial Court and under the cire 
cumetancée we are not prevared to hold the court's ruling such 
an abiee of its discretion as to Chuce # reveraal of the ease, 
It may be further mentioned that the Gefendant introduced no 
@vidence in relation te the plaintirr's injuriss, and the said 
“enquiry coing only to hin esid injuries, bore solely on the 
question of damares; and in view of the testimony by the plaine 
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tiff, snd by others in his behalf, as to his injurics, logs of 
time, @tc., the verdict of on? thousand dollars would not, es 
it sesma to us, have been diminishad by reason of the ruling of 
the Court permitting the question. 

It is ineisted by the defendant that the plaintiff's 
statement of claim did not state a cause of setion, If tested 
by derurrer under the strict rules of common law pleading, it 
may be that the demurrer would have bean sustained, Yowever 
that may be, we think, under the *“unicipal Court Act and the 
rules of the Court, it is very clear that the statement of 
claim was sufficient. 

The jucement ie offirred. 
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MARGARET A, POTTINGER, 

Defendant in Erroy, 

ERHOR TO MUNICIPAL couRT 

Vie 

OF CHICAGO. 
GOTTYIZR GRHARDT, 

Plaintiff in 
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MR. JUSTICE SMITH DELIVERED THE OPINION OF THE COURT, 
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The Municipal Court of “hicags entered judgaent by 
cenfessionn in favor of the defendant in error apainst the plain= 
tiff in error for $120 for rent for the months cf September and 
Cotebsr, 1911, on & leage dated July 29, 19JlG, of certain des- 
eribed premises for a term beginning Auguat 1, 1910, and ending 
April 450, 1913. 

The plaintiff in error petiticned the Court to vacate 
and set aside said judement and allow him to apocar and defend 
in esid action, The petition was sworn to send set up as a de 
feanse that the petitioner assigned suid lease to one U. G. 
Bller on May 9, 1911, at which time the said Kller teok poss- 
ession thereof and occupied the same until on or about Oetebser 
S$, 1911, when caid Kller was adjudged a bankrupt and the said 
presises taken poereasion of by a receiver appointed in said 
bankruptey pronesdings in the United States District Court, and 
thet the Said purported written lease was not executed by Mar- 
Wraret A. Pottinger, but instead thereof, and in fact vas exeouted 
"by a Mr. Pottinger, whose firet name is not now known by this 
“petitioner, witheut any autherity in writing to exeevte the 
“seme in behalf of said Margaret a, Pottinger, the lesser, and 
"oonsequently said purported written lease or contract wae within 
*the statute of frauds and therefore" not binding, ete., on the 


petitioner,also that he yeeated the said premises on or shout 
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May 9, 1911, and has not occupied the same since that time. 

The Statute of Trauds invoked reads: 

"Yo action shall be brought to charges any person upon 
any contract for the sale of lands, tenements or heredita- 
ments or any interest in or concerning them, for a longer 
term than one year, unless such contract or soms memerandum 
or note thereof shall be in writing and signed by the party 
to be charged therewith, or some other person thereunto by 
him lawfully authorized in writing, signed by such party." 

The party sought to be here charged, the plaintiff in 
error, signed the said lease of the said premises, ani sc does 
not come within the said statute, VParwell v. Lowther, 15 Ill. 
252. 

Further, the plaintiff in error took possession of the 
premises under the lease and in our opinion the defense sought 
to be interposed ceuld be of no avail and the Court preperly 
denied the petition. Pields v. Brown, 90 Ill. App. 195. 

The judgement is affirmed. 


AFVIREED. 
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$28 = | P4as 
FALL CASKET COMPAYY, 
Tefendant in 
) ERROR TO MUNICIPAL 
ve. 
\ COURT OF CHICAGO, 
FRED F, RORFRTE& and MARY A ORTETS, 
| % sintiffe in Error. 


Cc mreminny, 


MR PRESINING JUSTICE F. A, SMITE 
NELIVERED TREE OPINION OF THE COURT, 


The order or judement brought before us for review 


by thie writ of error was entered in a aupplamentary or citation 


) 
proceeding in the Municips!] Court of Chics¢s uniter Section 64 


) 


Of the Municipal Court Act, ae amended in 1907. 
®e have revieved the avidence in the record and con- 


sidered the argumente of counsel, snd ars of the opinion that the 













evidence clearly prepondereted in favor of the ownerehip of the 

Proverty sought to be reached by the citation in Mery 4. Reberte, 

Plaintiff in error. The judgment on which the citation proceedings 

were based wee in favor of the defendant in error #n¢ sgeinst Fred 

PF, Roberts, plsintife in arror. Upon the evidenodbefore the trial 

Gourt, the aupplementery or citation proeesdinga should have been 
Giemissed. The judgment of the trial court is, therefore, reversed 
with a finding of fact and judgment in fevor of Fred F. Foberte and 
Mary A. Roberts, plaintiffe im error, and agsinst Hell Cosket Come 
pany, defendant in error, dieminsing the citation proceedings, will 
be entered here, 


REVERSED AND JUDGMENT HERE. 
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STATES PRINTING company, J 


euinc ae 
CURRIER PRINTING covrasy, 
Defemiant ia Brror, 
EFAOR TO MURICIPAL 
va. 
COURT OF GHICAGO. 


LEVEN ADVERTISING ComPary, 


et Nl nant eal cel Setlist meet! pee 


SUEQ 2a 
| LEVER-RIQK@LS ANVEPTIEING 
SS OOMPLNY, & Gorporgtion, 
»” \ Pleintar’ in frror. 1 q g 
| \V 183 1.8. 
MP VRESIDING JUSTICE FP. A. PUITH 
. DELIVERED TEE OPINION OF THE coURT, 
j 
| The Currier Printing Company, 8 corporetion, wheae name 


_ Was later changed to the Stetes Printing Company, defendant in 

. error, inatituted euit in the Municipal Court of Chicaro arainst 
the Leven-Hichola Advertiaing Company, 2 serreration, whose nare 
wee later changed to the Leven Advertising Company, plaintiff in 
error, on s claim for printing, The Leven Advertiaing Company vas 
engaged in the bueinese of buying anc aelling advertising space for 
its cuetomere, preparing copy and negotiating with printers and 
publiehere with reference thereto, and in adviping ite customera as 
to the seleetion of publicetione in which to advertiee. 

The particular itema aued an in dispute in the trial 
court were for bookleta and envelopes printed by the defendant in 
error on the order of pleintiff in error in the month of January, 
1819, 

The cae® *a° tried by the court without « jury, and 
the court found for the plaintif’ for the full amount cleised and 
entered judgment on the finding. No question of lise to praserved 
in the reoord by the evtmiasion of propositions of lan, The evé- 


dence shore no contract in the name of the Alabama & Miseisaippi 
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Redilroadt Company for whom the booklets and envelopes were printed. 
The pleintiff in error, as shown by the avidence, ordered and super] 
vieed the printing work done by the defendant in ¢rror. On the 
books of the defendant in error there appsarea to be a charge *geinet 
the Alabama & MYiusiseippi Railrond company for the srinting in 
question, but the evidence shove that thie charge waa made at the 
request of plaintiff in error. It wee recudiated by the Ratiresd 
Company, and the plaintiff in error showea no authority for ordering 
the printing charged to the Railrosd Company. 

A review of the evidence convinces wa thet the finding 
of the court is sustained by the evidence. The judgment ia affirmed. 


AFFIP¥VED. 
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Octop. 
412. No > 
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1MH-1RES3 
JAMES ¥, STORE, 


FRPOR TO MUNICIPAL 
Te 


EDVARD AR. WURPEY, 
Pieinti? 


oy gua) 18381.A.179 


COURT OF CHICAGO, 





MP PRESIDING JUSTICE FLA. PHITH 
NELIVERED THE OPINION OF THE COUFRT, 

Defendent in error, Storma, eued plaintiff in error, 
Murphy, in the Municipal Court of Chicago for 7200 damugee for logs 
of personsi property belonzing to Ftorres while a guest at the 
hetel of plaintiff?’ in error, knova os the Park Hotel, located in 
Chicaco, Illinolse, the etatement alleging thet the pereonel property 
Ras in the cane and custedy of the plaintiff in error ag such hetel- 
keeper, and that the preperty was lost while in euch cuetedy through 
the negligence of the pledintiff in error on or abeatt November 5, 
4911. The cace was tried in the Bunicipel Court befers the judge 
without a jury, end there wos a finding and judgrent in faver of 
Gefendent in error and against plaintiff?’ in error. 

Tha record showa a certificate by the trie] judge toe 
the effect that the avidense ahowyn therein ie 3 correct atatement 
of the fects appearing on the trial of the cause and of 211 questions 
of law involved in the enuse en’ the deelaions of the court upon all 
such questions. An inspection of the contents of the certificate 
shows thet it contains the evidenes offered by the pertiee to the 
suit. As we hays frequently held, thia is not a statement of facta; 
it ite @ etaterent of the testimony of the witnesees, Bo questions 


| of law xare submitted to the court to be held as thea law governing 
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the cage, The certificates dega not comply with the Munééipsal 
Court Act. The queetions sought to be raiaed by the brief are 
not, therefore, prowerly befors us and we cansot review them, The 
judgment is affirmed. 


APPIN YET, 
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RICPARN J. ROese, 


Pisintart in Error, 


F3., 
OOURT, COOK coUNTY. 
R. J. RORS wANDRAcTURIEG ¢ 


PRANE BRAB, PAROLT i aad 


oe ERROP Th SUPERIOR 
s. &, PREBLE, 


Pefentents in frrer. 


Y 


1831.A.1890: 


MP .PFFSIPING JUSTICE F. A, SHITE 
PELIVELED TRY OPINION OF THE COURT, 

Pisiatiff in error, Hichsrd J, Rosas, seeks to revier 
in this proceeding the decree of the trial court in the gsee of 
Rose v. Aoas Wanufecturine Company et 21. in eo far Oe that deerse 
réiatee to on inorease of the asxleries of the defendante in error, 
Drab ond Colewan, . 

The bill filed by Rose sets forth that he ia the owner 
of thirty eharee of etock of the par value of #100 e#ch, in the 
R. J, Rose Manufecturing Company, an Tilinole cervorsation, organized 
in Jenuery, 1906, with # fully c#id capital etook of $5000, *shich 
waa inereneed im December, 1999, te $10,900, Thirty chares ef the 
fifty shere increase vere isaued to the stockholders, the other 
teenty shares not teing iesuved or offered for subacrintion. Plaine 
tiff in error, Roce, ant defendante in errer, Dreb and Coleean, cone 
stituted the toard ef direetora,. Or Recemher 31, 1916, Drab snd 
Coleman, over the vorotest of Roga and agnsinst hia vots, caused to 
be paseed & resolution for « sala of the remaining teenty shares of 
stock to defendant in errer Preble, The bill seught to eanesl this 
icaue of tzenty shares to Preble, Tha bill also Klleged that on 
January 20, 1911, the defendente in error, Drab snd Qolemen, caused 
to be passed against the vote and croteat of Roes # reaoluticn © 
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inorescing the esalery of Drab from #1500 te #3000 per annum, and 
that of Coleman in like smount, Colegen and Preb being officers 
of the company, end allegee that the reeolution wae dllesal, fraue 
duient end void, and that Coleman anid Drab bod Grawn the iacreased 
avlerice. 
Tre prayer of the bill te for the cancelistion of the 
teenty sheres cf stock éeaued to Preble; that the resolution of 
the boerd of dirsctéra inereseing the aalaries of Brab snd Coleman 
te decisred void, end an accounting hed of the amounts dreen by 
Drab snd Sclemen on ezceount of avoh inergased salaries and for gene 
era2 relief. 
The defendentese enersred the bill, and om hearing the 
cour* entered a decree, granting the relisf prayed for by the 
bill s6 to the tvyenty sheres of atock, and ordered the canceilation 
of the erue, and enjoined ite re-igeuence, The ceurt sieo found 
and decreed thet while the prepondersnes of the svicence adiuesa 
6t the hesring shored that the incressas of sxleriee providea for _ 
by the resolution in question sre more then ars usually peic& by other 
eoneerne engaged in the eames line of business for similar services, 
the prépondersnse of the evidence did not shew that the amounts 20 
provided for are unreasonable for euch servicee so rendered by Drab 
€@nd Coleman, and that the resolution exe not void. 
The errors aasigned relate wholly to the salary queetiog, 
end challenge that part of the decree finding that the reeoiution 
in qveation was not void, and in finding thet the complainant had 
not eseteblished the fact thet ths asleries so voted vere unreseonabie. 
Ae stated in the bill end found in the decree, the re- 
@clution increasing the galaries of Drab and Coleman was passed by 
the votes of Drab and Coleman who sonetituted a majority of the 
boerd ef directors, Thie fact aa to the votes by which the reeolu- 
tion wae carried affirmatively esatsbliehes the illegality ef the 


Tesolution end of the Inereases in ealeriss. The feets found in the 


deerse anc alleged in the bill show thet the resolution wae iilagad 
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ami void. (Verhees v. Magen, 345 Til. 356; Adama v. Turks, #02 14. 
398.) The eeisries vere drawn from the oorporation under the rego- 
lution. Ths complainant vse not obliged, under the law, to setabdlileh 
the fact of the uursaganabieness of the galarias, having showr to 

the court thet the reaolution, under which the sriseriee vere paid 

to Drab ond Coleman, wae Allesei end void. The fact of illegality 
having bean satablished vag 2 aufficient tesisa for a decree in favor 
of the complainant, plaintiff in srror. 

That oart of the decree above mantioned, referring to 
the resolution and the inereaue of aninrisa, is reveresd; the ree 
maining portions of the deores are affirmed. The eauee is remanced 
to the trial court for the taking of an account vetvean the Ma we 
Roos Manufscturing Company and Drab ant Coleman, ani euch further 
proceedinge in accordance with thie opinion as may be deemed proper. 

ATYIPVER IN PART, SX VEREED IN 


PART AND PRMANDED FITE 
DIRECTIONS. 
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A. ©. Wegnes, ¢x rel A. C. Wegger 
a6 informer, 


Error, } 
ERROR TO MUNICIPAL 
} COURT OF CHICAGO, 
) 


MP. .PRESITING JUSTICE FP. A. SMITE 
DELIVERED THE OPINION OF THE COURT, 

An action was brought in the Municipal Court of 
Chicazo to recover the penalty imposed by etetute prohibiting 
the giving of rebatee by imevurence companies, 

In the action the Mutual Life Insurance Company is 
charged with having given a rebate to Charies ¥. Jaisele to ine 
duce him to inaure his life with that company. It iseued and 
delivered to Jaisslwe its policy im which it aeknorledged the 
reeeipt from him of $23.14 in payment of the premium thereon for 
the first year. It ia sontended that the statute sas violated 
by the defendant company, defendant in error here, in two parti+ 

: culare,- that it gave a rebate of twanty-five per cent., amounting 
to #5.78, to the inoured ss an inducerent to insure, thereby dis- 
criminatias between ineurance of the sore clare end equal exe 
peetetion of life, and that it gave a valuable coneideration not 
expresaed in the policy. 

The trial sae before the court and a jury. The 
; jury returned a verdist of sot guilty. 
% Two main points are preaented in argument by plain 


tiff in error in suprort of his gontention that the judgment shoul 
be reversed: (1) He asks this court to say that the verdict wae 
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manifestly ageinet the seight of the evidence; (2) the jury 
ware prejudiced by the remarks of counsel, 

Upon the exemination of the evidence, *e are unable 
to reseh the conclueicn that it dees not praponderate for the 
defendant. We cannot reverse the judgment on the ground thet it 
ie wmenifeetiy aceinet the weight of the evidence, 

As te the second ground uresd, the abstract shors 
thet mumeroue objections were made te the remarks of counse2) 
for defendant in error in his ergument to the jury. The court 
gusteined the objections and struck out the remarks. ¥e think 
the court maintained o sufficient control over the trial and 
argument of the case, and the remerks so stricken out by the court 
do not appear in any manner to have influenced the verdict of the 
jury. The cree should not be reversed on that ground. 

The judgment ie affirmed. 

APPIREED, 
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Stober Term, | ; No. 
284 ~ 18746 


FDAFON KEITE & CO., & corpo 
ration, 
Defendant in Eyfror, 


ve. 
Fe COURT OF CRICAGS, 
THOMAS FP. KEEVAN and WERE, THOMA 
F, XFEVAS, 
Pheintifia in Error. 


y ie 1831.A.187 


3 


eo 1 JUSTICE FL, A, SMITE 
DELIVERED THE OPINION OF TE¥ COURT. 


) 
} ERROS TO MIMICIPAL 


\ 
J 


An action wae brought by Fajeon Keith & Company, the 
defendant in error, hereinafter oaliied the pleintif?, against the 
plaintiffs in error, hereinsefter celled defendante, for the re- 
covery of $194.77. The amended statement of clain filed by the 
piaintif{l’ sete owt two distinct grounds °«s 5 baeie of the action. 
The firet is for e bsience due upon an secount atated, and the 
eecond ie for goode, wares and werchandiee sold and delivered, show 
ing the itema and the dates and »leo the credite. The defendants 
were perecnaliy served and filed their appearance, demanding 4 
triel by jury. They thereupon filed an affidavit of merite *hich 
was etricken xe insufficient, end thereafter they filed another 
affidavit of merits to the pmended statement of claim, which affi-+ 
davit waa aleo stricken ae insufficient, and thereafter they filed 
& third affidavit of merite, which was held to be ineufficient and 
atricken, and the court entered a judgment by default in sacocordence 
with the rulea of the Municipal Court for the amownt of the affi- 
davit of claia. 

This writ of error bringe before the court two ques 
tions which have been argued by counsel for plaintiffs in error. 


(1) Did the affidavit of merite in question conatitute « euffi- 
 Gient defense to plaintiff's claim; end (2) did the Municipal 
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Court srr in entering judgment upon the sffidamit of pleintiff's 
Gleim, if the affidsavit of merits wae properly stricken as in- 
mufficient, without requiring the damages to be aceeseed by jury? 

The semended affidevit of merits eet up that the plain 
tiff's guilt was not upon an socount stated for balance due the 
plaintiff; that there was nothing due the pleintiff from the de- 
fendant, Mre. Thomese F. Kesavan, by reagon of pisintifft'a agreas- 
ment with said defendant on or sbout August @2, 1911, that in cone 
sideration of the guaranty to the plaintiff, the pleintiff ex- 

tended the time for the pryment of the goode by the defendant, 
and sgreed to permit her to pay for seme from the profita ae 

they sere derived from her millénery bueiness; and that the dte 
fendant was paying the plaintiff the profite as they rere derived 
and had paid the eum of #447 to slaintiff, end there wae aothing 
due plaintiff from the defendant, and that there «se nothing 
due from the defendant, Thomes F. Keevan, by reagon of plaintiff's 
extension of time for cayment to defendant, Mre. Thomas PF. Kesvan, 
under the contract of guaranty set up in the ;laintiff'a etetement 
of clain, 

In our opinion the asended affidevit of merits does 
not set up @ valid defenae, It does not in terme deny that there 
Wae en acoount stated, It dose not show facts aa to the extension 
of time for the payment of the goode furmiehed by plaintiff to de- 
fentent. It doea not atate for how long the extension #89 made, 
but sete up an indefinite arrangerent to pay out of profite. The 
substance of the defense relied on in the affidavit of merits is 
that while the goode were properly sold end delivered and thet 
payment wae guaranteed by s written contract, copy of which wae 
attached to and filed with the plaintiff's statement of clieim, the 
money wae not due because it was only te be aid out of the proe 
fite of the business. The receipt by the defendant of the goods, 


quality of the goods, the correetnese of the sesount except 725 
which wae paid after the guit was commenced, vera not in dispute. 
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The contract relied upon in the affidavit was void for want cf 
eonsiderstion, for lack of mutuality end for indefiniteness. The 
affidavit does not even atate that there were not aufficient profits 
accrued at the time suit wae commenced to pay the antire bill, The 
court did not err in etriking the affidavit, 

The judgment by defeult esa properly entered under 
Rule 17 of the Municipal court. It wag not ravergible error te 
ageese the damages without a jury even though an arpesrence had 
been filed end a jury demandad. Iwools v, Greenbaum, 15° T1l, App. 
452; Second Nationsi Rank v. Claney, 17° id. 447, In the latter 
case the judgrant was affirmed in the Supreme Court by ® denial of 
the application for « writ of certiorari. If s jury in the coves 
under review had been emlied, the court would have been compelied 
to instruct thes to find a verdict for the plaintir?’., Under Cece 
tion 19 of the Wunicipel Court Act, that court ie sole judge of ite 
rules of preetice, and ite decisicne in respect thereto shail not 
be subject to review unless in the epinion of the reviewing courts 
relief is necassery to prevent « failure of juetice. Im our opinicr, 
substantial justices has been done betreen the parties, excepting 
that the judgment ie for too largs an amount by #98. The judg- 
ment 18 affirmed provided the defendant in error ahall, within five 
deye, remit in writing the sum of #25 raid by plaintiffs in srror 
subesquently to the filing of the suit. If the remittitur isa not 
made, the judgment +111 be revereed and the cause remended for a 
ns® trial. The costa in thie court #111 te dévided between the 
partiee, 
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Jetober Term, w9i2, No. 


93 = 184538 
BENJAMIN G. ELSER, 
Defendant in Error, 
ERROR TO WONICIPAL 
COURT OF CHICAGO. 


ha 
oe FENRY L. HOGEES, 
Pieintiff in frror. 


: | 
: 


1831.4.188 


MR, JUSTICE BARNES OF LIVEREN THE OPINION OF THE COURT, 


This was a auit brought to recover commissions for 
the eale of reel estate. The controlling facte are not dieputed. 
Hughea, the defendant, put hia property inte the hands 
of Elser, the piaintiff, to aell for #7500 eash, $500 to be reid 
ae sarnest money on entering into a contract of sale. On or 
about Novenber 11, 1911, Elear eubmitted the terme toe one Pose. 
The latter med@ s counter proposition to purchsee for $7394, $100 
to be paid ae sarnest money and the belanee in two paymenta, and 
gigned s contract to thet effect, and handed 100 to Fleer. Eughes 
declined to accept it and, feeling indignant at the proposition, 
‘old Fleer thit he sould not sel] to Roses st any price, and there 
upon Elser saw Ross and returned to him the #100. The next day, 
November 22, fogs eae Hughes personally, sho was about ta leave for 
q New York, and, ae @ reeult of their meeting, Hughes gave vrritten 
authority te hie attorney to close the deal with Rees, practically 
on the original terme submitted by Pleer, provided another party 
did not take the property before noon the following day. After 
thet hour, the latter perty not appearing, said attorney, in the 


name of Hughes, entered into s contract with Rose for the sale of 
the property upon eaid terme, and lstar it wae deeded to bin, On 





Hughes return he visited Fiser at hie offices and tole him the 
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property wae gold, but did not tell him to shor. Fis on testie 
mony on the subject was sa followa; 

*Y ssid, ‘Mr. ZLlser, the property has been gold, sold 

in my sbeence in Yew York, I consider you are entitled to 
somes compengation, and I want to give you something!) and I 
seid, *You didn't make the saie,* and he says, ‘If ur. Rose 
bought it, I am entitled to full commiezion.* I eaid, *You 
Gidn't make the «ale; it don't make any difference eho bought 
it, I *ant to give you something for your serviess." It ae 
Christmse time and I thought he felt digaprointed and wanted 
@ littie money, and I gave him « check and endorsed on the 
face ‘In full ef 211 demande,’ ond I handed him the check and 
he took 4t. Mr. Fieer at thet time claimed that if I eold 
to Mr, Foas, he wag entitled to the whole commission." 

Said check wae for $596. 

The case was tried before the court without s jury. 
Yo prepositiona to be held ase la® vere aubmitted. Only two 
questions are argued in slaintiff in error's brief; namely, (1) 
whether defendant in error wea the sfficient or procuring cause 
of the eale, and (2) if eo, whether the aeceptance of the cheok, 
atating on ite face "In full of a11 demande", was an accord and 
satisfaction. 

In the absence of the submicsion of any propositions 
te be neld se law, there queetions are presented upon the record 
only vs questions of fact. Ye think the court se justified from 
the evidence in finding that plaintiff was the procuring and effi-~ 

the 
cisat capes of the eels, and that the onyment of .€50 did not, under 
euch circumsetancee, conetitute socord and satiefection. The court 
wa@ juetified in belisving that the resumption of negotiations 


with Reas by Bughes personally, after he hed dirsoted Pleer toa 


abandon them, and his subsequent concealment from Flser that he had 


eo0ld the property to Rosas indicated bad faith and an intention te 
deprive fiser of bie commission. “hile Flser had not brought Pose 
to the point of socerting Fughes' termes, further efforte in thet 
direotion were prevented by Fughes,and the fect that Ross, being 
advised of it, immediately want to Hughea and offered to purchase 
on the original terms qubmitted to him by Elser, *ould indicate 
thet the offer would have eome through Fleer but for Rughea! ine 


tervention in the midat of negotiations. 
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Nor, under the circumstances, do ve think the court 
erred in ite conclusions that there «as no seoord and satisfaction. 
The check wae given under a conceslment of the fact thst he had 
#old to Resa which Hughes #621 knew if disclosed would lead Fleer 
to demand hie commission. 

Nor sne the check given wpon 6 disputed cisin. The 
words "In full of all demands" were not conclusive. The circum 
atances under which it sae given, s¢ disclored by Hughes’ own 
teetimony, indicate that there wes no dispute, but simply a dis- 
position on bia pert to remunerate Fleer for what he would heve 
him believe were earnest but fruitiees efforts to eell to Rees. 

It is saseigned es error that the court did net hold 
that the plaistiff did net procure the purchase, that it did not 
bold thet the acceptance of sxld check was sn accord and satis~ 
faction, ani that it did not hold that there was a dispute beq 
tween plaintiff and defendant and that the check was acespted in 
settlement thergof., Ae above stated, there is no beaia for the 
ausigament of such errors ae gueetione of law, The court's finde 
ing thereon as questions of fact #111 not be diaturbed, The 
other errors assigned relste to the admiesion and rejection of 
evidence, but in whet esecific inatences was not pointed ent or 
argued, 

The judgment is effirmed, 

AFFIRUED, 



















| Jel 
 é#twou ed? daidd ow ob .se0omeseavezto off 1r8ebmw (x08 ' er 


soltoateltas bas hiooos om esv ered? stadt emotesloace sett ab beste, 
bed of tad? tost ed? Yo fnemisaomoo 4s tebay sevig aew — edt 
weelT beel hivow heoaelosisS 32 wend ilew sodgull dokse “eet ot a 
= ; | | ekeekenco ets: taseed ot 
sdT 6 .wlalo betoqelb a eoqu asvin doedo eae aer sot 7 
ttworke edt ovieuloncs Jom etew "abaansh Lia to cists er abto8 } 
avo ‘sedawl yd beeoloeit as qaovty een Si dod sebaw svonete " 
oth # ylamte tud .etuqeih om ear exsds tadt pteolbat ‘punonl teed 1 
oved bivow ed sadw rol teelF efarenumer of ¢40q ald ao aolsleoq | 


‘ erie < 

»200R Of flee of aftolte ceelituzt tud teeause ot0ew evetied i 

p . ! ink ; 
¢ blod tom Bib txweo of? Sads tox70 es beagiess sh al © 6.) eoP 


fea BLD 82 tad ,caadotua ads eteooty toa bib ‘VWsatsly odd sade 
«sites ban bresse an aw dodo biss Yo soaatqesoa edd. todd Died q 
~ed etaqelh # esw saed? $243 blod ftom bLb fb: sade bas saotiost eat . 
mt betqevos ae* doedo ed? tad? bas sashaeted baa Vrbemkase ‘ 
‘@ \ eat 70% slesd oa ef gied? ,besate eveds: oa Yoeredt eT 
aban a* $2m09 eat .#ai Yo enolteeup #2 etexie dows to daeangiees 
ed? {bedSxwtelh od tom (fiw #osd Yo. encliseyp os agered? pat 
% Jo gwoltesiet bas aoleainbs oc? ot eteles beagitess ict 
to tue Betnieg ton sav esonstamt olthoege sadw al Sokeraedl 























wie wi - s sbesgas 
sbowsitia at saonpbot edP © iol en) oe eae 
TINAT IGA é “ace 4 e ray 1% (G Sint i. ! te f: 


Ls ak 






PAL) UP abe 
ce wed? «ange \ 











oe ne dpe 
ok rSoty- one bles 







’ oni 
root? gelsgn 
P is oo) 


2. aN ' Ky 
awed i il - 
; . et on nl 7 









_ 





au? 





ve =] r My z 
Pedant 
Veber * Ga 
ny i Sa 





enetyetl 


Torn 


= A279 No .) 
ber term, 1dle 


2 aArV a} 


384 - 18576 


FRANK ORMINEFY, ) 
Nefendent in Error, } 
ERROR TO VUNICIPAL 
WS, 
; ; COURT OF CHICAGO, 
TaKLA FAWIA, ) 
Plaintiff in Error. ) 


1831.4.189 


. WR, JUSTICE BARWEE DELIVERED THE OPINION OF THE COURT. 


This was an action to recover poseession of 0 store 
brought by the lesser of the premises againet the sidow of the 
leases, The lease vas in writing ond for the term of four yerre. 
During the term the lessee died and thereafter hie sidow, with their 
minor child, remained in poseseasion of the premisse and paid the 
rent srovided for in the lease until the and of the term, April 5°, 
19127. On Mey 1,})913, seid section wae commenced and judgment for 
posseasion was reniered against plaintiff in #rror,. 

It im contended by plaintiff in error that upon the 

/ record no section coule lie against her except ea 2 tenent from month 


to month, and that plaintiff in error wag not served with proper 









notice of a demund for possession of the premlaes. 

It 4a apparent that the action vas a 
graph ¢, Section 4, Chap. 57 of our revised statutes, giving euch 
right of action “when any leease of the lande or tenements, gr any 
holding under hia, bolde peasession without right, after 

the termination of the lease or tenancy by ite own limitetion," end 
| a Pleintiff in error held possession under the leasee. 


A lease for s term of yaars is 9 chattel real, and the 


PP are-tcesi estate,” ag used in the Conveyancing Act, embraces chat- 


aa Oe 46 e YA TH 22 F? 
tele real. (Se0.38,Chap.30,8. 81) In her capacity as heir the *id- 


ow inherited an interget im eeid lease, the chligation# ana covenants 
of which inured to and were made binding upon the beirs of the pare 


ties thersato. As an heir she held poesesaion and paid rent under the 
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lepee. One of the covenants thereof required the eurrender of euch 
peesereion at its termination, Folding se ehe 44d under the lease 
and failing to comply with euch covensnt, the action was properly 
brought againet her. Of course, in such @ esse no notice to quit or 
demand of possession wae necessary. (fee, 1°, Chap. &4, #. &.) 

Tiese propowitions will herdiy be questionsd. Put 
plaintiff in errer contends that she wae not gued se an heir be- 
cause the minor child waa not sleo made @ party defendant, The 
fect that she wae made ele defendsent did not determine the capa- 
city in whieh she vas aved, The covenant to surrender the premiges 
wae binding upon the heira severally, and it was, therefore, unnecaa~ 
gary that the minor or other heirs, if any, showld have been joined 
te defendants. The judgment is sffirmed. 

AVTIEMED, 
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Thia was an action browght to recover commissione for 
the sale of s farm claimed to be due from plaintiff in error to 
defendant in error. 

The main and conclusive question is whether the evi- 
dence aupports the theory of 4n ereresment, exoreas or implied, te 
pay such commiesions. Ye shell not undertake to review the testi- 
mony in datail, but shall atete our conclusions aa to ita manifest 
import. 

At the time of the transaction in question, Yisase 
end his partner, Tillises, were doing bueinées as Charies E, Miceee 
| &Co., selling Idsho lands ae acents of the Weiser Yslley Land & 
Water Co. Anderaon wae emoloyad by Miesse & Co. to meke sales of 
such lands upon 4 commission of ten per cent. One Stephen Nook, 
the owner of the farm in question, had become interested in the 
Idaho isnda sufficiently to aceompany Anderson out there to look at 
them, He was considering the ourchase of a tract for #9900, but 
head not enough cash to pay for it. The deal being likely to fail 
through, Anderson thought the sale might be effected if Nock's 
) fara was taken in exohanze at #7500; but am Mieeee * Co. had to 
ascount to the Feiser Valley Land & Yater Co. in cash or purchase 
Mey mortgacés, it wae neceavary, in order to effset the sala of 
the Iteho land to Nock, that hie farm be converted into cagh., After 
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negotiations hetwsen 411 parties intereeted, the farm was gold to 
one Donlea for #7000, which waa avrlied on the sale to Nook of 
the Idaho land at #7500, the #500 difference having been deducted 
by agreement from Anderson's commisezion of #950 on the Idaho asle. 
When the tranesction waa completed by « deed of the farm directiy 
from Bock to Ponlea and payrent of the cssh over to Mieese & Co, to 
apply on the gale of the Idehe land to Neck, Andereon waa credited 
on the books of Miesse & Co, vith #650 and cherged with $500. 
Nonlea wae uneilling to pay more than $7000 for the 
farm, and Nock would not rursbses the Idsho lend unless he wae 
allowed #7500 om the purchase price thereof. This led to telk 


between Anderson, Mieesae and *illieme so to sho should bear the lose 


: the 
of #500 should the eale of,Idaho land’ be thus conavemated, ond 


though denied by him it was evidently sgread to, »e claimed by 
Hiesss and Filliams, thet it ehoujd be deducted from Anderson's 
coamiesion of #950, for it waa not only 90 charged to hie on their 
books but included in a statewent of his account with the firm, 
made to him after the desl, showing a balence dus him of $37.80, 
which wee then paid to and accepted by him, 

But Andergon claima thet Viesse individually owed him 

the commiasion on the esele of the Wook farm, and, to subatantiste 

it, introduced.a. contract. exgouted by himself in therof Miaese to 
s@ll the farm to Donles, and letters from Miease to Nock, Donlea ang 
the benk in which the purehsse money for the farm was deposited, re= 
ferring to Andereon aa hia sgent and the fare as hie purchage. Theee 
letters were written on the firm stationery, and notwithetanding the 
phrassolegzy in the contrast end istters referring to Miesse sione 
and not to Miesae & Co., yet Fillieme, with Andersonte knowledge, took 


part in the entire transaction, ineluding negotietions for the pure 


hase of the ferm, and it ie plainly wanifest from the entire evi-~ 


dence that there wae no intention on the part of Miesse or Filiisms 


to treat the matter otherwise than as « firm transaction, and that 


the use of Miesse's name alone was « mere watter of convenience in 
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Closing deale for the benefit of the firm, and that Anderson muet 
have 20 underetood it. 

Anderson testified to no sxprsas agreement on the pst 
of Miesse to pay commiesion on thse exile of the Nook farm, but scid 
thet he asked Miesae for commiseionsa after the contract of sale,but 
Miessée empksticaliy @eniad it, and ao implication of on egressent 
would arises from such request slone if made, eapecially in view of 
ali the other facts and cireumetances. of record. 

Taking the entire testimony together, which we have 

carefully considered, we think it clearly prapenderates in favor of 
plaintiff in error te the effect that al] either Anderson or Viesse 
@id in respect to the purchase of the Nock farm waa intended solsly 
to bring ebout a sale to Mock of the Ideho lend for the account of 
Misese & Co., and that the services rendered by Anderson therein 
*ere to enable him to obtain a commizeion on auch asie, end to ef- 
fect it he wee willing to reduce his net commesion from $950 to 
$455, It tae clearly a firm traneaction, and no resson appears in 

the record why Mieese should personally pay @ comelezion on the sale 
ef the farm, 

The judement is reversed, 


REVERSED, 


Mr. Justice Clark took no part in the decision of this case. 
















Me 
feun Mostehak tant hae ark? edt Yo themed edt sat alaeh guteelo 
| Li wa tate ARES 
 thkeg edt a GO Inomoarge aavrqxe of of helIhiees meatebah es oat | 
bias tud ,mtst soot edt Yo efna ed? mo qotestmmoo yaq of ease ah 


7 dud etae to sogitnoo ert 7es%s astoigekamoo 707 esseik b beies od ie . 


—- Monvesge m6 Io moLtavitamt on das tt Aatge yileotiadgne ssceky 


: Yo welv wh yl ietosgee. ohae ti enola tmeupe? aque | hah ae entre heen 
> hr90e1 To ,M@QnasamuoTLO | baa etoal r9dto » 048 Sip 
7s ove. en doldw .tedtegos Yaomi tees athine ody gal sat 
“t6 tovel ai madarebacgeiq yiteeio st singe or betedieaoo Miiwtemeg 
(e00e0lM to aoetebas wedite {ie tadt sont edt of soxte at farsbde ny 
- Mhetos behavial sav wxa? {oot dt to eestowy edt of soequer at pbb 
Ye fasovoe odd 107 basi odabl ods Yo Av0H of else 4 tuods ppt! | 
7 abereds ‘Noe tebaa yo Dorentes seokyzes ead sane bas 490 8 a | 7 
te of bas elas dovs ao neteatmace # Aiatio Ald mid Ah dage, rr 


08 080? mont Molestunoo toa etd eoubst 99 BaiLity soy o4 th toe? | 
a2 eresqq@ ao84e% on bae eupee, att # Theis Aes f T4080 
- otee 842 AG Golsatanoy » yaq Xifanoereq bivode eagelM xde bxoven gd? 
- wie we tig ejpot tan of Bee aol Lee 
 @:a Samy [ tLeion _rheeraves 4S caena es, Be) et oe | 


7 1 , ae a 
. peat santuntarer te oy) tooF o47 fe alee O60 me weteesael a 





= 




















ud 29 hd ace t ees oe PAT MSHS ou Rad MOwte etiae eavecnsaiagat 
} waas-iX west eneoret Rae -eotend we wien lati i’ 


2BB aS akds Yo otesoed. ous is at 10g oe Soot 42910 98 


iff i? GH Ay > a * et? £4 Wi rien aa ola aK mK oR, paren A 
; pare ri a 


a 














§ onl eo olLhow? oie face egeanliatie mutt wt? ae eereiae etew 


Baws we ( sckuwm tox woorrwd Kew tesiedabepiines ae ne oe 


= i, 
5 





OG. ,eRori yor ian eRhn de atte | amet fre 1%, «oO ® baer tk J So 
’ _ MrT by Th le 
(eq wey de) eaoltels ogen + whom (aed DP oeenaeeh! epson eam 


ote orhece wes aeot7 rag itawn Kendal wt a wae “i vt ae 
TT Ls Got or sat te moneseta one 
vues lab tdehedacs ae bw ne da 


a 
or enr Ae, 







WHFS 


Ape ins F ita ra ‘i J v 





tObep Ter 


2 
















i, 1915 y 
; oO. 


184-1°64) 

PAULINE SIES&, 
Defendant in Frror, 

FRROR TO MUNICIPAL 
OOURT OF CHICAGO. 


ROBERT PANZULY, 
Plaintiff in Error. 
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183 1.A.192 


WR, JUSTICE BAPNES PELIVERED THE OPINION OF THE COURT. 


The only question 7@ are asked to consider on this 
writ of error is whether the evidence did not preponderate ageinat 
the finding and judgment of the eourt in favor of Siess, plaintiff 
below, shose suit was based upon sn alleged breach of an agreement 
by Banzuly, defendant, to empioy her se s hat trimmer for 4 period 
of fourteen reeks at a salary of #23 ver week, 

Plaintiff was discharged before the end of the period 
and judgment was given to her for what she rowld have earned 
under the contract during the entire period lesa what she wae paid 
and had earned eleewhere after her discharge, The dsfense was 
that the contract for such weriod wag upen the candition that 
Plaintiff trim twenty hete per day after the fourth week of her em 
Ployeent, ap¢@ that ehe failed and refused to do ao, The agreement 
wae oral gnd made with the wife of defendant, who teatified thet 
such caomdition was @ part thereef, and in that she waa supperted 
by the testimony of o former employe rho clsimed to have been 
present when it vas made. Plaintiff denied that any auch sondi- 
tion was apoken of or assented to. 

| We are practically asked to reverae the judgment be~ 
Osuee thers ware tvo witnesses ageinet one. Regardiese of other 
: @ before the court, it is enough to aay that the trial 
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ghe beard and gay thea witnesses, had a better oppertunity to detere 
mine their credibility than we have, and the weight of testimony 

is not determined by numbers alors, Se @hall not therefore dis- 
turb the judgment. 

There saa some teetimony tending to show that the 
discharze was made for other resaons, but, in our judgment, it was 
not such as to affeat the correetmese af the court'a finding, ae 
pecially oo 4% did not relate to the iasuesformed by the etata- 
ment of claim and affidavit of merits. 

The judgment ia affirmed. 


AFFIRWED, 
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CHAPLEF BM. HOFP,a minor, by ) 
VALTER F, SOUHERS, ruardian, } 
Appellee, 
APPFAL PEO SUPERIOR 
Va. 
) COURT, COOR COUNTY. 
AMR ICAN DEVELOPMENT COMPANY, 
& corperation, 
Appellant. 


183 1.4.192 


MP. JUETICE BARWES PELIVERED THE OPINION OF THF COURT. 


Thin te an aspeal from 4 decree pro sunfesso entered 
upen en amended bill of compiaint end » plea thereta, supported 
by an anever, by which the defendant eleated to stand. The 611) 
charged that complainant, @ minor, avuetained peraonsi injuries 
through the fault of defendant; that a suit therefor waa begun 
by hie father aw next friend end tried in the Municipal Tourt of 


Chissgo before a judge without 4 jury, aad a finding and judgment 


for $100 wae entered for eaid minor August,10, 1900; that the money 
ro 


wee paid over to hie father and the judgment watiefied; 211 of whith 
it alleged wae done in fraud of complainant's righta without his 
knowledge or aprrovai, and preyed for general relief and that 

the judgwent 6f tha Municipal Court be set seide. 

The plea alleged thst om Tepteamber 2, 1210, the minor, 
by his mother, filed a petition in eaid Municipal Court to vacate 
e2id judgment entered thersin, that it set up the sesame matters 
aes are alieged ond relied upen in esid 6111 of complaint; thet 
the defendant filed an anever denying the mettera in said peti- 
tion, that a hearing eae had therson September 20,1209, upon wrhish 
the following order was entered, 

"Ordered thet this cause stand continued uatil 

Gaturday, November 19, 1010, at @:30 A. M,, and conditioned 
thet if £200 ie paid to the defendant by the father of 
Plaintiff on or before thet date, tha judgment heretofore 


entered ia to be vacated end new trial granted; if not, motion 
to vacate da ta be denied." 
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The plea further set up thet no exaertion to or eppaal 
from ssid order vee taken by plaintiff ln said seticn, or any one 
in his behalf; nor wae the sare ever complied with by him or any 
one for him, but that on Vowember 23, 1910, suravart to notice 
given, the guardian named in this proceeding as guardian of aeid 
minor, eopeared before the juige, before whom a1] the said procesd= 
ings in the Municipal Court «ere had, ant moved to vaente the judge 
ment sforeasid, which wae denied and thet no exception to or ape 
peal from such action wae taken, ani thet the prooesdings under 
avid petition wrsre gimilear in purcoase and effeot to the present 
agtion. 

It ie unnecessary to set forth the contentra of the 
anever., The court heid the clea eupported thereby inoufficient 
in lax, overruled the same and entered s decree, enmilling and este 
ting aeide esid judgment in the Yunicipai Court. 

It ie apvarent that the petition in the Wunicipali Court 
to vacate axid judgment was filed purauant to Section 2] of the 
Nunicical Court Act, wkich confers ween that court the power to 
vacate 9 judgment entered therein upon the filling of « petition 
after a certain period that eete forth grounds *shich would be euf- 
ficient to osuee the game toa te veonted, set saide or modified by 
@ bAlL in equity.* It “axe in the mature of an equitable proceed- 
ing of the same eharnsoter and aseking the same relief se the bill 
herein. If therefore a final order or judgment wae entered in 
euch procesding im the Municipal Court, it sse a bar to the relief 
prayed for in ssid bill of complaint; end if it exes net a final 
order, then it left the procesding etilj pending im that court. 
®hether it wae a final order was unneceseary to Getermine, for the 
allegations in the plse compelled the court under either view or 
it to euetain the plea snd dismise the bil]. The deoree villi be 
reversed and the ceuse remanded for uetion in harmony with theses 
viera. 

7 PRVERSED AND PPMANDED. 
q Mr. Juatias 


Clark took no cart in thie decision. 
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JACOR ¥EBER, SANUEL FEBER snd 
JULIA YERER, «a truatee of the 
gatete of LOUIS FERRER, deceesed 
Dsfendante in/Error, ) 
), FRROR TO MUNICIPAL 
> va. 
) 
) 


\ JI ¥OY 


COURT OF CHICAGO, 
*Pluintiff im Error. 
Pd 


ao 1831.4. 200 


> Fd 
WP. JUSTICE BARKERS NELIVERED THE OPINION OF THE COURT, 


The gusetions for decision in thie case aries upon 

& claim of set-off filed by pisintiff in error, Moy, to @ claim 
for £400 for rent by defendants in errer which wae united under 
provieionse therefor in the Wunicipal Court Act, with an action 

of forcibis detriner. 

The lease to Moy ran from Way 1,1911, to April 32, 

1913. Rent was payable in monthly inetalimenta in advance en the 
firet day of gach month. Moy failed to pay the cent for March 
knd April, 191°, shen it became due After due service on him of 
notice, segvaring the termination of the lesee if the rant was 

net paid by bet A+, litk, suit was commenced. Judgment for pose 
seasion aa “entered on py Slt and the iasue upon the cause 
ae to the rent wa postponed to April 28th. Moy's set-off to the 
Glsim for rent alleged that he had never violated any of the terse 
end provisions of the lease except by failure to pay the insteli-~ 
| ments of rent for said monthe of March and apeia i828, eres 
plaintiffe had suffered no Gther dasége, and that he wee willing to 
allow them the $400 out of the eum of #1000 that he had deposited 
with them under the terms of the lease se security. To hie a¢te 
off an affidavit of merits was filed by plaintiffs claiming the 
right to forfeit the entire sums of #1000, and the exereles of it 


for the breach of the terme of the lease in the failure to pay 
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rent for the months of March and April, 191°. Upon the hearing 
the court sntered judzmeant in favor of plaintiffs for #400, 

The fecte are undisputed. The only queetion ie one of 
law, namely, whether the aum sforessid should be considered a6 2 
penalty or iiquidated damerves, The rule by which this must ba dee 
termined is so well-settled thet it neede no reiteration nor gi- 
tation of authorities. The intention of the pertiss, ae evinced 
in the written lease, must govern, regardless of the terme used 
to designate the deposit. 

¥e ehall refer io only euch provieions of the isase as 
we deem neceasary to considar to determine the intention of the 

parties. One provision reads: 

"The lessee hag thie day deposited with the lessore 

/ One Thousand Pollara (#1500), to be by them heid as seaurity 
for the faithful performance by the laseee of esch and ali of 
the terms, covenaste and conditions of this lease, and it is 
understood end agreed by snd between the parties hereto that 
for breach of any of the terms, covenants or conditions of this 
lease, the lessorea ehall bave the right to forfeit the asid 
gum of Ong Thousand Dollars (#1,090), either with or without 
notice to the lessee * * * .* 

The lesace further provides that should lessors for- 
feit the esid eum 66r any euch breach and the daragee reaulting 
thersfrom shal] exceed said sum, "then in evoh avent aaid One Thou- 
gand Deliara (#1,900) is not to be considered as heving been for- 
feited in full liquidation of the lesaors, but the leesore shall 
have the right to recover from the lessee * * * any gush further or 
other dameges in sxcese of the aus of One Thousand Noilars (#1, 000) 
ae mey have been euetained by then.* 

The ieaee further provides that the lessors "ill pay 
the lensee interest on aaid eum, and that "the interest for the 
last year ia te be said ower by the lessora to the legese "ith 
the ssid eum of One Thowsend Dolisra (#1,000) upon the termina- 
tion by lapae of time of thia lease; srovidad that in the mean- 
time there hae not been any forfeiture of the said sum of money 
to the jessore * * * ,* 


No ijawages were proved or clsimed im plaintiffie' de= 
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fenae to the set-off other then the fetilure to pay the rent for 
the months of Mareh and April, 

The langusse employed in the lease edmite of no doubt 
in our minde ae to the intent of the parties. The sum taa to be 
heid ag eecurity for the performance of thes covenanta of the laase, 
thus giving it the character of an indemsnity for any logs that 
might rise from a breach thereof with the comeequent right of the 
leesee to the surpiue remaining after eatiafying euch lose. The 
language for ite forfeiture fea no more expligit and emphatic then 
that relating to the penalty of s bond whiah ie anforced only to 
the extent of the actual darages sustained if ies than the amount 
ef the penpity. (Seofteld v. Tompkine, 95 111. 190.) And, too, the 
facet that there is a provision in the lease that the lessore might 
recover for any demagea in exeess of $1,000 is inconsistent with 
the theory that it showld be regarded ae liquidated demages for 
&% breach of the contract. It would hardly be deemed mutual if 
ao regurded ae to defendant tut not to plaintiff. 

The leaning of the courts is toward auch conetruction 
ae to exclude the idea of liquidated damaces and to permit the 
party to regover only euch damages ag he hae sotuslly suffered, 
(Hennesey ¥. Metager, 152 Til. 505.) Here the damages were fixed 
and certain, © No Hh the emount of rent for the montha 
of March and April were claimed or could be eleimed in view of tie 
fact thet the lessors slected to terminate the lease before the 
expiration of tha month for which the last inateilment sued for 
Was due. Proof that the premises remained vacant after the lesaese 
moved owt on April 29, 1918, was properly ruled out. Pilaintiffe | 
could assert no right to darages acoruing after taey bad volun- 
tarily terminated thelease. The case therefore stands upon 4 
showing of no damages avetained by plaintiffs except the lose of 
rent for Warch aod April to indemaify olaintiffa againet which they 
held security of £800 in excess thersof, To psrmit them to retain 
said exaese on the theory that damages might or did accrue to them, 
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after they had voluntarily terminated the leaes, sould be wholly 
unrarranted; and to permit them to retain the #8000 when they had 
suffered damages ts the extent only of *400 would be unjust and une 
conscicnable 2a well sa contrary to the intention of the partiss 
&e manifested by the language of the leage. 

The defendants in error, referring to the words "upon 
tha termination by lapse of time of this ligase," in one of ite pro- 
Visions contend thet the action was prematurely brought before 
April 30,3913. Inasmuch as plaintiff in error saw fit to termi- 
nate the leaee before it vould expires by lanee of tira and before h 
hed incurred deameges to the extent of the eum deposited, the clauses 
in question hae no ansliesation to the facta of the casas. True, 
they served notice of their intention to declare a forfeiture and 
refer to the proviso following the clause above cited, but tha 
entire argument relative thereto involves the adoption of the theor 
of liquitated damages, and thus bege the qusetion. 

Not because the lease contains no express agresment 
providing when and unier vhat conditions the money pledged should b 
repaid dees it call for the application of the deetrine that oan 
impiisd contract cannot @xiest where thers ie an exiating express 
contract abawut the sawe subject. In the abesnee of any express 
provisions relating to the return of the sum deposited ag security, 
ite very nature as suck involves the obligation to return it shen 
the occaeion for ita retention no longer exista. 

Wor ie it « osae eslling fer the application of the 
principies requiring a party to a contreot, seeking damagee for 
non-performance by the other party, to allege and prove that he 
has complied with the provisions of the contract required to be 
performed ty him. 

The term ‘forfeiture’ used in the lease must be cone 
sidered in its relation to the right te retain the #1000 as indemnd 
end not as liquidated davecee, Ths lease dose not even use the 
term “liquidated damagea® and "whether the ters ‘liquidated dasa- 
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wee’ fe used or not tke idea of the ceurta is to sacertain, if 
possible, the sctus] damages auetsined, sand if tt is possible te 
ageertain the actusl damezes, or if the smount of liquidated 
dameges mentioned in the contract fe egxorbitant, the court will 
eonatrue the smount 2@ @ penalty rather than se liquidated daneres.* 
(Radloff v. Hesse, 198 Ill, 265; Poppers v. Meaghor, 148 id, 192.) 

An @xamination of the lease indiastea thet while denage 
from breach of some cf its conditions, auch ae the non-payment of 
rent, is cepeble of exact computation, yest the non-performance of 
other conditione therein named might not be teasuratble by any @X- 
act pecuniary atendard, In such & cese, there 4 sum of money is 
made payable ia grose for the breach of any sf them, auch eum ia 
held to bs 2 penalty only ant not liquidated damages. (Troquois 
Furnace Co. v. Wilkin Wfe. Co., 142 T11. 382; Trower et al. v. Eider, 
77 id. 452.) 

Ye think, therefors, the court erred in sntaring judge 
ment for the slisintiffe, and that no other judgment could properly 
be entersd upon the isenee and fects of the case than one of #890 
for finintiff in error, and auch #111 be the judement here. 


REVERSED, 
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J. OLINTON GRANT, 
Defendant in Frror, 
ERROR TO MUNICIPAL 


VG. 
| COURT OF ORICAGO. 
GEORGE CCHYARTZ, | / 
Plaintiff in Frrory 


M/s 288 1A 202 
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MR, JUSTICE BARNES DELIVERED THF OPINION OF THE COURT, 


An action of foreible detainer was brought by Grant for 
popeescion of certain roome, leased by him to defendant, Sehwartz, 
in which, by agreement, they were @ach to conduct an independent 
practice of dentiatry, for the period of one year from Hareh 1, 
1912, On May 20, 1912, Grant eerved Cohwarta with a notice te quit 
and deliver up possession of eaid premiges te him on or before the 
thirty-firet of May. Judgment for pesseesion was rermiered wpon 4 
verdiot finding defendant guilty of unlawfully withholding from 
plaintiff the peaseseion of such premises. 

Ye have ¢xamined the reocrd in vain to find any dirset 
proof whatever relating to possession of said premises by defendant, 
and none whatever tending to ehew that he was in poaseesion at the 
time suit wae brought. 

It has frequently been held that it ia indicpensable to 
the right to recover poesession of premises in an action of forcible 
detainer to preve that the lessee, where no one is holding under 
him, wan in actual possenoion of the premises at the time the suit 
was brought. (Murphy v. Dwyer, 11 Ill. App. 246; Hersey v. Yeet- 
over, 11 id. 197; Preeton v. Davie, 112 id. 636; ®eiboldt v. Brew- 
ing Se., 163 id. 246.) 

In the abeence cf such proef, the court should have granted 
defendant's motion to inetruet the jury te find him net guilty. For 
failure wo te de and to grant a motion for a new trial, the judgment 
Will be reversed and the cause remanded fer another trial, 


PEVERSED AMD REMANDED, 
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APPEAL FROM CIRCUIT 
if COURT, COOK COUNTY. 


ANWA LAZEOVSKY, 
Appelies. 
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WR, JUSTICE BARNES ay le THE OPINION OF THR coURT, 
\ Ff 

sah ey sy/sppeal from the diamissel ef a bill in . 
equity by *hich cosetéinaat sleated to stand after a demurrer 
thereto waa sustained, 

It is unnecessary to set forth the bill at length. 

It prayed for an injunction reatraining defendant from appropri- 
ating seven feet of an entrance or drivewey forty-three feet wida, 
leading into sertain premises part of which was leased by defend- 
ant's grantor to plaintiff for saloon purposes, From the indefinite 
and uncertain description of the premiaes riven in the bili it ia 
impossible to determine whether euch driveway is embraced in the 
leaes, or sviether the saven Seat de wheanly neceasary to the benge 
ficial use or enjoyment of the promisea leased, or *hether compiain= 
ant would be seriously injured by narrowing the antrance from forty- 
threes to thirty-six feet, or whether if ao narrowed, a Fay cone 
venient far ordinary, neceesary and reasonable use would not 

etill remain. 

But even if an injury to complainent might be ine 
ferred from the allegationa in the bill, it seta forth no facts 
tending to ehow that the eame ia irreperable, or that the defendant 
ig not sble te respond to any judgment that might be obtained 
against her in an action at law, 

But it further appeare from a copy of the lease attach- 
ed to the bill a8 an exhibit thet it gives to the firat party there~« 
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to "the right to enter aaid cremisee at any and ali times, * * * 
for the purpose of making alterations, additions and imeorove- 
asnta he may dees desirable, and the aecend party shall set be 
entitled to claim from tie party of the firet part any damages or 
rebate resulting from the making of any sltgrations, additions or 
enlargements to said buliding.” It also appesrs that defendaat 
gave notice of her surposee to exeroise the right so reserved by 
@nmiarging one of the buildings bordering om said driveway so as 
to cover said seven feet, 

The defects and want of equity in the bill thue ree 
ferred to were specifically pointed out by the demurrer ani the 
SANS Waa Oroperly sustained, 

Appedlant argues that complainant had an eaxsement 
2% Racessitate in such driveway, The bill contains nothing from 
which such a right cen be implisd. The deores of the court sill 
be affirmed. 


AFFIRMED, 
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RICHMOND-ESMITE CO,, & 
corporation, 







Plaintiff in Error, 
ERROR TO MUNICIPAL 
VS. 
COURT OF CHICAGO. 
WILLIAM J. RICHARDSON, 
Refeniant in 


eg 1831.4. 204 


MR. JUSTICE CLARK PDELIVERFD THE OPINION OF THE COURT, 





Suit was brought seainet the defendant in errer and 
one Kat Anderson, ae defendants, by plsintiff in error, a3 
plaintiff, to recover the price of « certain quantity of wiik 


alleged to have teen sold and delivered to the defendants by the 













Plaintiff, Service waa not had upon Andareon, end the judgment 
was rendered in favor of Pichardeon, sgeinst whom this writ of 
error is prosecuted by the vlsintiff, 

On September 18, 1911, the defeniante signed an order, 
3 eapparentiy in the form of a letter addreesed to the plaintiff, re- 
questing plaintiff to have shipped duily nine cans of milk, des- 
eribing it, to. M4. Anderson, The echeduls of prices ia given, «nd 
there is incorporated an agreement to receive the milk from October 
1, 1911, to April 1, 1912, ané to pay for the same on the Sth of each 
month for all shipmentea meade during the preeesding months, There 
_ are other provisions *ith respact to the return ef cans, etc., not 
Nheceeassry to be set forth. 

To the eteterant of claim setting up this contract end 
alleged performance on the part of the plaintiff, the defendant, 
Richardeon, now defendant in error, filed a long socalled affidevit 
of merits, claiming want of considerstion and prior suit sgoinet 

Anderson, "that effiant ie adviaed that the inetrument sued on in 


thie case hae not the casential elamente of a contract; * * * that 
ti. : 
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anid contract ise void for sant of mutuality, in this, that it does 
not appear thet any person or corporation ever acreed to deliver 
milk to said Mat Andarson," 

At the trial it saa conceded by the defendant thet ces- 
tain @hipmente of milk were 2014 by pleintiff to Anderson and Riche 
ardsoa upon a written order signed by the latter; that the sum of 
$331.10 ia due "upon whieh there is no diapute";, that Anderson and 
Richeardaon signed the order heretofore referred to; that the miik 
hed been whipped and delivered to Anderson, An objection was 
austained to the offering in evidence of the contract, and the court 
held that the defendant Richerdson wa: @ mere eurety for Andereon, 
and that sa to him the contract sued on must be strictly construed. 
The court also hald at the request of the defendent that the "paper 
wigned by Wat Anderson and the defendant herein ia void for rant 
of mutuality." The court held, third, that Richsrdeon #aa not 
liable for the milk sued on, end was oniy liable, if at all, by 
virtue of the paper signed by him, snd that being void for want of 
mutuaiity, the defendant Richardson was not lisble ét 211; fourth, 
"that the defendant Richardaon is lisble herein, if at all, on the 
paper eigned by him; and that being void, there ies no lisbility 
thereon as againet the defendant Richardeon,* 

Ye agree with counsel for the plaintiff that the 
doctrine of suretyehip hae no application to the facts of thie ease, 
and thet the centract wae aot void for want of mutuality, bul sae an 
original contract entsred inta jointly by Fichsrdeon and Anderson 
with the piaintiff. It wae an erder for milk to be delivered te 
Ander gon, The milk wae delivered. Thug the contract waa fully 
performed by the plaintiff, and the lisbility for the milk at the 
contract orice wag fwlly established. Combs v. Steele, 80 Il], 101; 
Guatafgon v. Seangon, 121 Ill.Agp. S85. 

*hile mention ia made in the effidsvit of merite of a 
Previous recovery azainat Anderson, no proof of such fact, if it 


wae a2 fact, wag made in the caae, oni at the trial it #as not re- 
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lied uvon s@ 2 defenne. 

The judgrent of the Wunicipal Court #111 be reverecd 
and a judement entered in this court in favor of the Fichmond-Smith 
Co., pisintiff in error, and against the defendant in error, ®iliinam 
J. Richerdson, in the eum of $221.50, 


JUNGNENT OF WURICIPAL COURT 
REVFEPRED 48 JUDGMENT HERE, 


ra 
ale 














agen fi ei i; «Uéilaotem te sont saneted ¢ ee meqy bert 
Deetever sd [ite twod faqisiaue ed? Ye smomghey edk se lo6 [on 
Agim@abmomdot® edt to xovad at tro atdt wh bersiae gaemgbut a bas 
matlit® sore at susbuereb oft teatage Sas ytorse at Yisatesy Ob 
“5.5 5 foe apa sk a) 9)! Sue 6,08. £889 Youve ed¢ at «menbtadolhaict 
TABOD JATICINUM WO THAMOTUE §e- nls whoo Heh tice © eee ONY 

<n TuaMOOUL THA CERAIVE ed 
ia a 1 ‘ wad og .e. ewtedy -Jaioe nec" pA ult OL, 2880 


ie oot pad! ,oo bente ten etotlefeved tatae of) bergde moebunmedl 





ace anlieutdo aA acovebed of bevovite® bas beqgutde ened Bag 
Pwoo ed? tne ,.2a0 tidy Sc potedeve BY PEL VET Ge oe? BF bustatiee | 


‘teeavatiok wot * Ot08 & «a GOe61 tole faaiven tae ost ssa? hied 
ertwawss ~¢itoli's ef tnue feo hews J00e8E00 Ft wid of - ian | 
aye * ' fen! seataaleh ad? le teowter fF CA hied pale a, 














wa , pier ui aileetsi soetoao ts si af: haz aoe THis: rou 4. 


due ateleedelfh fads ,hebdt bios Pause vt *.¥ 


(fie dete, inf qgi@e ee bee .8e0 begs Se eae 
[aw toad Atov pnied ¢244 te id yo tonple wegeq/ oct esatlly BR. eal BE 
id ) itfe 3A oldell£ teh cee aoebaadots saeboe tee ead hide 2 
eid.o fifa ta t1 ,aieved eldatl af eoebratal k peanae ler ae 


Ceiitdel: ec at owed? ,biee caked vate bie (eka ue Ae Ey 
> ae radod | Tophve dee ort? went ope “ OG, ‘ 
ed) fed? Piteatals ede wet Lecapen aphe oom al aa 
peane wits, jo efeet ef? of ooljantioga on sad ( asocreson Ye ea 
Regen jud ,prilewtue Yo Ina wt Bor tou oie soarince wre 


°« Gytee 
Seatetca Oty noebredo}® ed ylavial etalk bereine 3 


i me 
ee Swveviled of of Lie wot webse we Sar JZ pee 
t : ] 
"7 


Vitel sav faetines @4! owt Sesevilon — ait adh 





| ald ‘Lim e@f sot ert Ledast odf Daw Mamatets of 
PapOl 85 O° we leete 10 need .hededidudos qIted | 
AS. eth bth (ui @ 
s 20 BIiver te Prot lL The pas nl onan wf — 


hae 


3 st teu? fewt Ie tows fi adenetas 
: a pn ah ih 
in Ra, On we 74 Leger ane os aan 


208— 1 8866 


ANDREW KPFINTE, 
Piadntiff in frror, 







ERROR TO MUNICIPAL 
COURT OF CHICAGO. 


Va. 


FRANK ZIMMERMANE, 
Defendant in frror. 


p> ony bso 18.205 


5 ge 


WR, JUSTICE CLARK PELIVERED THE OPINION OF THR covRT, 

Thie writ of error brings up for revies a judgment ene 
tered in favor of Prank Ziwwermanm se plsintiff, sgainet Andrew 
Kreinek ae defendant, upon s claim made by the former aguinst the 
latter upon s guaranty alleged to have been entered inte orally 
between the parties, whereby the defendant undertook to reimburse 
the plaintiff for any losses the latter might suetain by reason of 
bis purchese from the forwer of 2 certain anloon business, and also 
for "divera eure of money paid out for stock by plaintiff.® 

The rule s@ to retaining in thie court the titie of 
the cage aa in the trial court hae not been observed in the briefs 
and abetract. 

In the brief of the defandant it is atated: "Pieintiff 
in error appenris because the teatimony of defendant in errer shore 
that it ia falee ond that #hatever loee was auetained by him wae 
beesnee of hia own fault; and because the evit wea brought end con- 
ducted as an action in agsumpsit betwsen partners where it should 
heve been an action in accounting or in equity." 

The gueranty, if mode, was not o tranesotion between 
partners, but one between a vender and a vende, 

While the evidence offerad wae not entdraly esticface 
tory, we arg unable, efter a oareivl sxanination of the record to 
aay that the verdict of the jury ie ageinet ite manifest weight. 

The fudament will be affirned. 
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ALLI£ ¥. BYeT,Fxeovtrix cf ths 
Fetate of Yalter T. Best, other- 
wise known se FE, Varo,dsecerasd, 
Pisintiff’ in frror. 

FFROR TO CIRCUIT 
ve. 
COURT, COOX COUNTY. 
WILLIAM C, HUNTER, f 
Defentnnt in Error, 


| 


WR, JUSTICR CLARE ‘PELye 
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) 
1831.A. 206 


RED THR OPINICHS OF THR COURT. 


Thie ie a eauit in sevumpalt, brought by the plsintiff 
in efor (pleintiff) ae executrix, agsinet the isfendent in error 
(defendant), for the aum of $1,000, A demurrer to the decisretion 
wae sustained, From a judgment for coets againet the plaintiff 
this srit of error ia srosscouted. 

The declarstion sets up in hago verba =» letter from the 
defendant to the decedent, in which the writer, after acknowiedring 
receipt of a letter from the decedent and expresaing hie intention 
of going to Idahe to look at some land, refers to a circular ape 
parently enclosed, stating that every cord in it is true; that 
the writer hae an option on 160,000 sharee, and thet about 80% 
have been sold; offering to decedent some of the sharee, end enying, 
"I will agree to take them back from you at any time within twe 
yeers at the prices you say fox them. TI s@ owing you #860, I have 
bought a greet many of these shares and I can errange for 4,000 
shares for $1,000 and string the payments alone for five or six 
months, so that if it is setisfeetery to you, you msy aend me #40, 
which, with the £960 I ove you, will pay for 4,000 esharea, end 
this letter ia my agreement thet I will buy theese sharee back from 
you for 71,000 any time you do not want them, within two years from 


date," The remainder of the letter it is unnecessary to recite, as 


it is lergely in the nature of » repetition of what hae already been 
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given, The declaration then proeseds to aver that the decedent, 
"relying upen the promiees of ex id contract made and agreed to, did 

om or about the 1°th day of June A, MD. 1907, concurrently *ith the 
execution of said contreot and ag a consideration therefor, cauee 

to be turned over toa the anid defendant * * * notes to the amount 

of #960 and s check for #40 * © * thot afterwards, to-wit, on or sbaut 
the #6th day of Februsry, 1998, aaid Yaiter C, Beat, otherwiaee known 
maa E. Maro, died®; that cleimtiff qualified as executrix in the Pro- 
bate Court of Leelanau County, Michivan, ets. 


The deciaration then sete forth in base yerbs a written 





notice purporting to heave been sent by plaintiff to defendant at 
hide sffice in Chicago, snd notifying him of her eisetion or ¢deter- 
mination to avail heraelf of the scealled agreement, in *hich no-~ 
tice there eae recital to the effeat that the shares of etock ree 
ferred to vere those of the "VU. & P, Burlinzton Gold Mining 4& Wili- 
ing Co.” 

There is aleo included in the declarstion a form of af- 
fidavit as tc service of a capy of the notice referred to upon the 
@efendant. 

The declaration procesds to aver thet the pleintiff had 
often requested the defendant to shide by the terme of the contract, 
that the defendant hed refueed go to do, and haa refueed to take 
back the stock, and hes paid to the plaintiff the eum of 1,000 for 
which claim is made. 

A second count ia sdded to the declaration, but in the 
vier we take of the case ite recitale need not te set forth, They 


&re in @11 essential partieculara the saee ae thoeein the first 
gount, 


The defendant bseeo his contention that the demurrer sae 


—- — 


properiy susteined upon three grounds: first, that the allegsad con 
tract is uncertain and incomplete; second, that there is no aver- 


ment in either count of the declaration that the 4,000 sherea of 
} atock affered to the testator of plaintiff in error in the letter 
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from defendant in errer were sherea of the "U. & P. Burlinston 

Gold Minins & Wiliinz Comzeny," or thet any shares in thie company 
were delivered by the defentant in error or received by the testa- 
tor of the pjainitff in error from the defendant in error, in carry- 
ing out the @lleged agreement in his letter; third, that the cone 
tract waa not segiznably, if there is held to be * contract, and 

the contract #0 not being sesignable, ownership did not pasa to the 
eXecutrix ae representing the estate, 

Fithout passing upon the first end third points, ve 
think it sufficient to say thet the second point is in our opinion 
well taken, The declaration does not, se required by the rulse of 
pleading, show the performance or the excuse for nonperformance of 
the att necesesary to have been done or excueed in order to ea= 
teblish the right of action in the plaintiff. 

The judgment will be effirmed, 

AFFIPMED, 
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Nea 
WR. JUSTECE CLARK DFLIVERED THe OPINION OF THE COURT. 


Suit was brought by plaintiff in error, ss plaintiff, 





ageinet defenidsnt in error, 12 defendent,for demsgee slieged to 


have been occseioned by the netligence of the defendant to an 





s@utomebile belongings to the plaintiff. 


; 
4 
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Aftayr the testimeny for both rerties hed been received, 













the court directed a vardiet in fervor of the defendant, an? judg- 
ment ~ae entered in favor of the defendant for sasta, 

It ia nov teo well sstablished to be a matter of doubt, 
that the giving of s peremptory instruction directing the jury to 
find the defendant not guilty raiegee the question whether there is 
any evidence in the record feitly tending to support the notion of 
the plaintiff, and where there ie evidence which with all infersneoes 
that may be fairly drewn from it in favor of the clsintiff tends to 
eetabliich 2 cauee of action, the onse is one for the determination 
of the jury and it is error to direct a vardiet in fevor of the de 
fenient. In this case, am in 2811 cases of negligence, it ie ine 
Cumbent upon the slaintiff to show that the defencent wae guilty 
of negligence ant thet it, the plaintiff, was mot iteelf guilty of 

Gontributory negligence, 
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In considering the question «se find it unnecessary to 
refer to any of the testimony except that of Fdeard Diesco, the 
chauffeur, *ho wae in chorge of the automobile on the evening in 
queation. Fe teetified that on the 14th of Jsnuary, 1911, sbout 
half past oix or a quarter to geeven, on the corner of Clark street 
and Ridge avenue, in the city of Chicago, he eranked his ear, into 
which the persone renting it had pliseced themselves, ant that he 
turned sround and wag icoking in both direetiona, north sni south, 
to sce if s street opr fas coming; that he could not ege¢ one in 
gither direction; that "I got in and tulled for sbout 15 or 20 
feet. I heari s roar, ani the next inetant I eae etruck by # car. 
Yhen I was atruok by the oar sy front «hesle were over on the 
nort“*ound tracks and the resr wheele vere on the south tracks. 
The galoon, there I took this party to dinner, se on the northe 
weet corner of Clark etreet and Fidge avenue, ant «hile they were 
in to dinner my car “ae atanding on the weet side of Clark etrest 
facing south. ¢ * * YJ could eee sbout three blocks north. I was 
prevented from eseing any further, ea Clark atreet hee a kind of a 
turn there, Prom the time I aterped into my automobile until I 
was atruok by the carawaa about two minutes, It wae just gatting 
duck. All the lights of my car were lighted.up. * * * When I eae 
struck my sutomebile wae thrown into a barnysrd betveen some posts 
in the fence. My automobile went scrogs Clark street in a south 
east Aireetion, and when the etreet car atruck it, it want womee 
thing in a southesst direotion into the barnynrd. It went #12 
acroes Clark etreet and about 100 feet in the barnyard, * * * Then 
my front weheela were on the northbound tracks I heard the car coming 
but it wae too late to cet ont of the way, * * * The machine J had 
Wae «2 Thomas limousine; it sxe a closed taxicah with a top on it." 

In our opinion the pieintiff failed to show that ite 
employe in charge of the oar, namely the chauffeur, wae in the @xere 
Gise of due osre, He saye it wan about tro minutes from the tine 


be atepped into the sutemobile until it wae struck by the street 
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cor. If he remeined in the sutormobile teo minutes before soving it, 
and then rent directly upon the track, he wan guilty of contribu- 
tory negligence as a metter of law, for not again looking end aee- 
ing that there wae no car approaching before he wtarted acrosa the 
tracks. The closing sentence of bie crosa-examination ia se foliove: 
"The firet time thet I saw the street car wee when it Kit ms." It 
ie quite apperent from his own testimony that if he had looked he 
would haves seen the car before attempting to ercse the track. 

Ye are further of the opinion that negligence on the 
part of the defendant wae not eatebliahed, 

The trial court correctly directed a verdict in fevor 
of the defendant and the judgment wili be affirmed. 

AFFIRYED, 
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JAMES Se DEMING, 






} 
q Plaintiff in Kyror, ) #RROR TO 
Dp ) 
‘ V8. } MUNICIPAL COURT 
f - - 
. AGNES GRUNENBERG, ) OF CHICAGO, 
. Defendants in Error. ) 


183 1.A. 208 
} ESIDIRG JUSTICE MoOSURELY 
ig DELIVERED THE OPINION OF THE COURT. 


This is a suit brought by Deming against the defendant, 
Mrs-e Agnes Grunenberg, on seven promissory notes signed by her, 
due at certain intervals, aggregating $255. After a trial by 
the court judgment was entered for the plaintiff in the sum of 
$24.46, which the plaintiff insists was improper in that the 
judgment should have been for the full amount shown to be due 
by the notes themselves. 

While the notes are made payable to the order of J. 5. 
Deming, the plaintiff, yet the case was tried before the court 
upon the theory that he was only the nominal plaintiff, and that 
the notes, in essence and fact, were the property of L. A. Thiel. 
Upon this theory the defendant was permitted to show that some 
two years before the making of these notes she had borrowed $175 
from L. A. Thiel, for which she gave her notes secured by a chat- 
tel mortgage. At this time she conducted a millinery business on 
West Madison street, Chicagc, and by agreement with Thiel she was 





; permitted to repay this loan with merchandise, which was delivered 

| to various parties under written orders from Thiel. The character 

| of the transaction is indicated from the fact that it is clearly 

? shown from the evidence that the defendant was obligated to pay 
interest at the rate of two per cent. per month. The evidence 
concerning the credits on her obligation by the delivery of millin- 
ery upon Thiel's orders, indicates that at the time of the making 
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of the notes upon which this suit is brousht, most, if not ail, 
of the principal borrowed by her had been repaid. 

The defendant testified that at the time of signing the 
notes and mortgage in question, the plaintiff asked her te sign 
the mortgage “to protect him and me," and that she signed them 
at the request of Thiel, aithough she never received a cent from 
this mortgage; that she never got any money from Deming, the plain- 
tiff, and never kmew him; that Thiel told her that he, Thiel, 
was going to Europe and that Hr. Deming would look after his busi- 
ness while he was away, but that she did not kmow that Mr. Deming's 
name was in the notes. 

It is argued by plaintiff's counsel that the court erred 
in forcing the plaintiff to trial before the affidavit of merits 
was brought into court. It appears that the affidavit of merits 
was on file before the trial and was brought into court by 2 
clerk during the trial. We do not think that plaintiff was harmed 
by the temporary absence from the courtroom of the affidavit of 
merits, and we think the motion of plaintiff's counsel to strike 
the affidavit of merits from the files was properly overruled. 

It is undoubtedly true, as is claimed, that one not 4 
party to an alleged fraud carnot be made to suffer, but we do not 
think this rule is applicable in this case. The trial court was 
evidently of the opinion that the notes did net in fact belong to 
Je Se Deming but to L. A. Thiel, and in so holding we think the 
court was abundantly justified from all the facts and circumstances 
in evidence, one of the material facts peing that afber the execu- 
tion and delivery of the notes sued on, payments were made both in 
cash and in merchandise to Thiel, as was done under the prior 
notes, “hich were accepted by Thiel. 

We think the primes facie case for Deming's ownership of 
the notes, made by the introduction of the same in the first ine 


atance, was overcome by other facts aubsequently appearing upon 
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the trial. 

It is also argued that the burden of proof in establish- 
ing the alleged fraud or want of consideration was upon the de- 
fendant; and of this there is no doubt. 

The record is not wholly clear asc to all the items soucht 
to be proved upon the trial, but sufficient does appear te justify 
the conclusion of the trial court that the amount cailed for by 
the notes in question did not represent the correct amount of any 
indebtedness there might be dus from Hrs. Grunmenberg to Thiel. 

We do not think it was error to receive in evidence the 
memoranda cards or orders sent by Thiel to the defendart upon 
Which she delivered merchandise, as above described. 

In the endeavor to arrive at a conclusion in strict ac- 
cordance with justice between the parties, the trial court treated 
the entire transaction primarily end substantially as one between 
defendant, Mrs. Grunenberg, and Mr. Thiel, andi in accordance with 
the same principle attempted to make a fair accounting between the 
parties, allowing defendant as a credit what the evidence showed 
she had paid, while at the same time disallowing te Thiel the usur- 
ious rate of interest. To assent to plaintiff's sontentions would 
mean our approval of a situation where the defendant would be sub- 
ject to a judgment and execution for an amount considerably in 
excess of the amount she had borrowed, in spite of the fact that 
it was manifest that she had repaid most if not all of the loan. 

We are of the opinioxg that by the finding and judgment 
of the trial court substantial justice was done between the par- 
ties, and the judgment will be affirmed. 


AFFIRMED. 
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MR. JUSTICE FITCH DELIVERED THE OPINIGN OF THE COURT, 





2 Appellee, T. 3. Howell, recovered a jJudgm:nt againet 

3 appellant for $1770.93, being the amount, with interest, olaim- 

: ed to be due to appellee under the terms of a contract entered 
into between him and appollant for furnishing mill work for the 
State Agricultural Suilding at Ames, Iowa, As we have concluded 
that there must be another trivl on account of the errors here- 
inafter stated, it will be urneseseary to give more than a brief 
outline of the facts. It appears that in 1907, one Nemry \. 
gehleuter had entered inte a contract with the trustees of the 
lowa State College for the @ection of the building and that ap- 

_ =pelles, as a sub-contractor, had agreed with Schleuter to furnish 
i the mill work. Appellant had given a beni for the due perform- 
ance by Schleuter of hia contrast. schleuter failed in September, 
1907, after a small portion of the mill work had been delivered. 
Appellant aasumed the burden of finiahing tho building, and on 
April 16, 1908, entered into o new ¢ontract with appelice which 
was substantially the save ae the original contract between 
gehleuter and appellee, with the following additional provisions 
"It is also understood and acreed that 011 paymenta made by 
Henry &. Sohleuter or the owner, previous to April 16th, 1905, 
for material furnished for the buildings referred to in this oon- 
tract, under a former contract made between Henry schleuter 
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and the sontracter, are to be deducted from the amount of this 
contract." Appellee furnished the remsinder of the mill work 
as provided by thia second contract and received from appellant 
all the payments therein stipulated to be made except the eum 
of $1500, which appellant refused to pay on the ground that it 
had been paid to appellee by Sehleuter. fo prove the fact of 
auch paynent appellant introduced voucher and receipt signed 
by appellees in July, 1907. ‘The voucher reads: "To payment on 
account of millwork for Agricultural Hall, $1500%; and the re- 
ceipt appended thereto reada: "Received of Henry ¥. Sehleuter 
wifteen Hundred and no/100-<--Dollare in full payment as per 
atatement above." it was shown, however, that appellee did not 
receive $1500 in money at the time of the execution of this 
youcher and receipt, but that he received two notes for that 
amount, which netes, appellee claimed, were not intended as 
payment, but were only for temporary use. 

Appellant relies for its defense entirely upon the 
voucher and receipt, and ite counsel contend thet the word 
"paynent”, ac used therein, ite conclusive evidence of payment. 
It is urged that s peceipt may be both a reocoipt and a contract, 
and that while a document which is only a receipt may be explain- 
ed by oral testimony, one which ia a contract as well au @ re- 
eeipt cannot be so explained or varied by parol evidence. A 
receipt, according to Webster's Dictionary, is a written “ack 
nowledgement of payment", and the vousher and receipt in evidence 
4n thia ease i9 nothing more than oa recelpted bill or statement | 
of account. Nearly all such receipts contain the words "received 
payment", ond if the word "payment"® could be given the conolu- 
sive effect claimed for it by appellant's counsel, no ordinary 
receipt or receipted bill could be explained. sone of the cases 
eited by counsel announce a doctrine which is as broad ae this, 
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nor do we know of any case which so holds. We think there wes 
no error in the ruling of the court in admitting oral evidence 
ae to the circumstances under which the voucher and receipt were 
given for the purpose cf showing the real intention of the par- 
ties at the time the receipt was given, 

It io urged that the oral instructions given by the trial 
court were contradictory, misleading and erroneous, #6 sre 
of the opinion that thie error is well assigned. in one part 
of the oral charge the court referred to the giving of the notes 
or the receipt as though it were claimed by appellant that the 
receipt was given ard the notes accepted "in full settlement of 
the debt in controversy." ‘This was misleading because the “debt 
in controversy” in this case had no existence when the notes were 
given and the receipt executed. In one paragraph, the court 
told the jury that if they believed from the evidence that "plain- 
tiff aia the work for which thie suit was brought" - which was 
admitted - and "that the defendant ms not paid » « for some part 
of the same, and further, that the receipt » « + was given for 
notes « » # which ncetes the evidence shows not to have been paid, 
then the jury should find for the plaintiff." This practically 
directs a verdict for the plsintiff, for there was no claim that 
the notes were ever paid. In several other places the ccurt re- 
ferred to & paysent by "the defendant" of the $1500 in dispute. 
fhe claim was that it was paid by Sohleuter, and these references 
to payment by the defendant are most confusing. A more aerious 
error, however, was made when the court, after charging the jury | 
that the burden of showing payment waa upon the defendant, sdded 
thie statement: “And he must satisfy you by a fair proponderance 
ef the evidence that giving and acceptance of such notes by the 
plaintiff constituted a payment in full of the §1500 sued for in 
this action." hat in civil eases the jury are not required to 
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be “satisfied” that « particular claim haa been proved ia con- 
ceeded by appellee's counsel, and is too well settled to require 
the citation of suthoritios. Counsel for appellee insist, how- 
ever, that when the whole charge is considered, it is unlikely 
that the jury would attach much importance to the word "satisfy" 
as thus used. We have carefully examined the whole cherse and 
find thet in no other clause or paragraph is there eny languars 
which can be sconetrued as correcting or explaining the statement 
that the defendant "must oatlefy" the jury thet the notes in ques- 
tion were siven and accepted as a payment. Im the state of the 
record before us, it is quite possible that the jury may have 
‘believed from 411 the evidence that appellee accepted the notes 
as & payment on account and yet, under this portion of the in- 
atructions, may have concluded that they were not permitted to 
so find unlees they were fully setiefied that such waa the fact. 

Notwithstanding these errors in instructions, we are 
asked not to reverse the judgment, becauce, it is said, the 
merits of the controversy are clearly with appellee. The evid- 
ence was conflicting and, without expresaing any opinion upon 
the woight of the evidence, it will be sufficient to say that, 
in our opinion, there ie evidence in the record which, if be~ 
lieved by the jury, would have juatified a different yerdict. 
Where such is the fact, the manifest errcrsa in the instructions 
cannot be considered as harmless. 

Ye may also add, that in view of the apparently uncon- 
tradicted evidence of one witness to the effect that appellees 
was given to understand before he signed the contract with ap- 
pollent that appellant would insist that appellee hai been paid 
$1500 by Schleuter, the instruction ae to the allowense of in- 
terest was erronsouc. If appellee was in fact ac advised before 
signing the contract, the mere fact that appellant contested 
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| appellee's clain does not constitute unreascnable ani vexatious 
“delay in payment. 

: For the reasons iniicated, the jJudsment of the Municipal 
“Court will be roversed and the cause remanded. 


REVERSED ARID REMANDED. 
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Appellee, } appeal. FROY 
Ve SOURTY GOURT 
WILBER WERGANTILE AGENUY, Fd Gook COUNTY. 
Appellant. ) 
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A ’ 
ER. JUSTICE FITCH DELIVERED THER OPINION oF THE COURT. 
a 


yhis suit was brought in the County Court by sppelise, 
John A. Wataon, to recover attorney’s fees for services claim- 
ed to have been rendered to appellant at ite request. the ease 
wau tried before a jury and a verdict remiered in favor of 
appellee and from a judgment thereon the deferdant appeals, 

The chief matter in Qispute in the trial court was as 
to whether appellee was employed to act for appellant and on 
its behalf, or ctherwise, It appeare that appellant, whose 
business is that of collecting debts, received through ita New 
York agents a claim held by one Shelton C, burr, evidenced by 
certain notes and a trust deed securing the same. At that tine 
appellant had in its employ a firm of attorneys and the matter 
of the Zurr claim was placed in the hands of one Manrice We 
Seitz, a member of that firme The secretary of appellant cor- 
poration was also a member of the same firm, <“eitz filed a 
bill to foreclose on bebalf of Surr,and the principal defend- 
ant, Hdna J. Tobey, filed a oross-bill, in which she alleged 
that the notes and trust deed had been obtained by fraud on the 
part of her husband, Charles i, Tebey, ard that the notes were 
asaigned to the complainant, Durr, with knowledge of such fraud. 
geitz, as soliciter for the complainant, apparently deemed it 
important that Charles H, Tobey should be represented by counsel 
and should answer the charges contained in the eross-bill., Seitz 
claims that he thereupon communicated with the representatives 
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or attorneya of Tobey in New York and obtained from them author - 
ity te employ an attorney to represent Tobey in the foreclosure 
suit and that, acting upon this authority, he engaged appellee 
ag solicitor for Tobey, informing him fully at the same time as 
te the nature, extent and source of his (Seitz) authority go to de. 
Appellee claims, on the other hand, that he was employed by Seitz 
to act for appellant. He denied that Seitz acted as agent for 
Tobey in hiring him, and denied that he was ao informed by Seitz. 
There is a sharp conflict in the evidence upon this point, and 1t 
was therefcre important thet the instructions relating to this 
issue of fact should be reasonably accurate and not misleading. 
The firat instruction given te the jury, on behalf of 
appellee, told the jury: “If you believe from the evidence that 
Charles H. Wilber, the secretary of the Wilber Mercantile Agency, 
had knowledge of the fact that the plaintiff was employed by Seitz, 
and if you believe that plaintiff was eo employed, to render the 
services performed, then you should find for the plaintiff." it 
ie a familiar rule of I@w that where an instruction essumes to 
direct a verdict if the jury believe from the evidence that certain 
stated facts are true, it is error to omit from the hypothesis 
any material disputed element of fact as to which there is any 
competent evidence, and that such an error cannot be cured by 
other instructions. 8y this instruction the right of appellee to 
recover was affirmed if the Jury believed two facts were proved, 
namely- that appellee wae employed by Seitz te render the sorve 
ices performed and that the csoretary of appellant had knowledge 
of that fact. Im view of the evidence of Seitz, the mere proof 
of the two facta mentioned was not sufficient to entitle appellee 
to recover from appellant, for it wos also necessary to show thet 
euch employment by Seitz wae an employment for and on behalf of 


-3- 


~sortsus cede mort Lortesids bus *10Y wot mi yodoT To syengosss sa! 
etueolos10t off mt yedo! Jnvaetqget oF yYeoustte ma yolque ofwges? | 
eelieqqs henagns ef ,usirortue efits moqu gutios ,tatls baa deeds 
an emts exdt off Ja Yin? alt paberotat ~yoder 10? tottetfostaa! 
2ab of 08 ‘Ythroriies (232ea) etd to eomoe bro Sresgxe ,otitan ors ot 
aties yd beyolqne sew ed sods .bnad tedto od? wo_,amlelo solleggas 
to% toenge ae besos sitek sais boltneh oh .sémalleqqs t0d toa oh 
.stee yt beorsotnt oo aaw ect toc? Dokwed baa ym Bntsht at yedor 
$k Bra .intog ets noqu vonehtve ert mt s6bitnos quae s ef etedne 
aids of yrtioLer anotsosritacnt ond tate Ikatsoqal ewteted? ese 
egiliaolete gon hrs otew00n eléencaner ed binetta tos to ovant 
Yo tiated no get odd of nevis nottourtent sake ear” aaGe | 
stadt eonabive ots wort evelied woy TI rymt edd Bios ,oolfoqqa — 
ayoresA eLfinnorel tedifw eff Io yiasouse |ris ered ile of neta 
enstes yd beyolyme saw Tikiatelq eit tat goat oft to oydelvoml bad 
ead tebror of yhoyolqms of enw Widetal acd? evetLed voy Ut bas 
di", 23fintolq oft tot Dakt Shvotte woe motd ydeertotveq neokvess 
of somueen sokfowtsent mo etorie Sets wET to efut weilinst 2 of 
ntadie0 fats eorebtve ett mort evetied wut eft tt gotirev a Sook 
ateedsoqyd ed mort simo of torre cf Sf ,omrtd ots asoat Bedase — 
yrta at ered ott of aa toot to tmemele Ketuqalh falxocem pts 
Yd bene ed Sonmas torte ne dove fads bee ,eomebive sneseqnee 
of esfleq¢s to srigit off sottemtsent elds yA .enofsoutsent wate 
_,bevortg erew svost ows SeweltfLed yiut ene tf bomrfItn sew tov0est 
«vie el? sebrot of ates yd eyelqme caw eelleqqa Jatt ~_yLeman 
eghefwor! bart Snafleqqa to yistexsea ers Jace fee Bewrteqg aon 
toorq ovram erfg ,xttee to eomebtve off to wolv mt .seat dard 40 
eeileqae ofitine of Saetelttue ton saw hendtinen efeat owt eft to 
Sod? worle oF Yrenweonc ofa auw th Tot .tnalleqqe mort 1evosed of 
* 30 Uaerled no bus rot trenyolqae ne cow estes yd taemyotgne dois 


\ J FH iets: 








the appellant. ‘This element, which was the maim subject of cone 
troversy, was entirely ignored by this instruction, in view of 
the conflict in the evidence on this point the error in this 
instruction was clearly prejudicial. 

A number of othor alleged errors have been asulsned, 
but these becone wnimportant in the Licht of our senclusion as 
to the effect of the first instruction, 

Por the error indicated, the juigmert of the Gounty 
Court will be reversed ani the cause remanded, 


REVERSSD AND REMANDED. 
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STANISLAW JVANOWSKI, 


Avpellee, AL FROM 


VSe SUPERIOR COURT 


PRING WALLEY GOAL COMPaNY, 
Abpelilant. 
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COOK COUNTY. 
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HS OPINION OF THE COURT. 


Appellees, a eee wake in appellant's employ, recovered 
& judgment against appellant for $2500 for damages for personal 
injuries received while at work in appellant's coal mine, The 
suit was brought on the theory that the injury to appellee was 
caused by a willful failure on the part of appellant to comply 
with the requirements of sections 1¢ and 16 of the "ines and 
¥iners Act" (Rew. Stat. Ill. Chap. 9%). Yhere are two counts 
in the declaration. ‘The first count averse that appellant will- 
fully failed to provide appellee upon his demand with a sufficient 
supply of props, delivered at the usual place, of suitable lengths 
and dimensions for securing the roof of the “room® in which ap- 
pellee was working. ‘the second count attributes the accident to 
the willful failure of appellant to perform the several duties 
which secticn 18 of the #iners Act requires the mine examiner to 
do and perform. 

It appears from the evidence that appellee wae injured 
goon after he had "taken dow « break of coal". He claims that 
while he was shoveling away the coal which fell when the "break" 
ecourred, a portion of the reck in the reof of the “room in 
which he was working fell upon him ard injured him. le also claime 
that he had noticed an unsafe condition in the roof prior to that 
time, but that he had ro suitable props with which to make it 
safe, ani that although he had demanded props of the "driver", 


_ the "pit bess", the "face boss" and the mine manager, no suitable 
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props were furnished for hia use, Appellant had established 

and posted a rule requiring its men to make their demands for 
props, when needed, upon the manager of the mine. ‘there was con- 
eiderable evidence, however, to the effect that it was customary 
in appeliant‘s mine for the miners to first ask the driver for 
such propa, and if they were not furnished by him, then to ask 
the mine manager; but counse}] for appellant insist that there 

is no evidence tending to show that any such custom was oatablishe 
ed by the appellant, and therefore contend that all evidence as 
to a demand upon the driver was inadmissible. They also sontend 
that such evidence should have been excluded upon the further 
ground that no such custom was pleaded, 

In Donk Broa. Coal & Coke Co, ve Peton, 192 Ill. 41, it 
was held thet where there was a custom or usage, established by 
the omer of the mine, as to the marmmer in which the miner should 
make hie demand for props, a demand made in accordance with such 
established custom or usage was a sufficient demand on the mine 
manager within the meaning of the statute. Upon the authority 
of that case, it was proper for appellee to show, if he sould, 
that he had made his demand for props in accordance with e custom 
"adopted and in general use“ at the mine in question, It was not 
necessary to plead «2 custom of that sort, for the reason that proof 
of the existence and observance of such a custom is one method of 
proving the allegation of the declaration that a demand was made 
upon the defendant. 

in Henrietta Coal CoO. ve Martin, 221 ills 400, it was 
held that in the absence of any proof of such « custom as was 
shown in the Peton case, supra, 4t was error to admit evidence 
of a demand made upen the driver; but the court also held that 
the error wae cured by an instruction specifically etating that 
there could be no recovery unless the plaintiff had shown, by a 
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prependerance of the evidence, that he demarded props of the 
mine manager. in the preeent case the court, by numerous in- 
structions, told the jury that a demand for props must be shown, 
and in one instruction, that the demand must be a “proper” de- 
mand made long enough before the injury to have onabled the de- 
fendant, by exercising ordinary care and diligence, to have sup- 
plied the plaintiff with props. Sut in none of the inetructions 
given was there any statement as to what constitutes, under the 
law, @ proper demand, nor were the jury told upen whom the demand 
must be made. in view of the evidence as to the custom which, 

it was claimed, prevailed at appellant's wine, the Jury might 
easily conclude from the instructions given, that any unsatis- 
fied domand, made upon any agent or employes of the defendant, 
would be sufficient to charge the defendant with liability for 

a failure to furnish props. To cover thir point, appellant of- 
fered an inetruction, which was rsfuasd, to the effect that under 
the statute the demand must be made on the mine manager, and that 
4f a demand was made on the driver or any person other than the 
mine manager, such a demand would not be aufficient under the 
statute, unless it was communicated by such person to the mine 
manager, or was made on the driver, or other person, “pursuant 

to an established and recognized custom", this instruction con- 
tains a correct statement of the law, and was applicable to the 
evidence. ‘The principle therein stated is not covered by any 
instruction that was given, ani because of the refusel oF the 
inetruction offered, the jury were not informed as to the legal 
effect of the evidence relating to the alleged custom, The of- 
fered instruction was intended to supply that emission, and in 
our opinion the refusal of the court to give it was reversible 
error in thie case. 


The judgment will therefore be reversed and the cause 


renanded : 
‘9 REVSRSED AND HEMANDEAD. 
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befendant in Error, tROR TO 
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WR, JUSTIO“ PEECH DELIVERED THE OPINLON O¥ THE COURT. 
bp wt 


Plaintiff recovered a judgment in the sunicipal Court 
against defendant for $46.50 for wages found to be due, and 
the court taxed the costs, inoluding §10 attorney's feos 
against the defendant. The case was tried by the court with- 
out a jury. The defendant claims that the finding of the sourt 
is contrary to the evidence, and that the allowance of attorney's 
fees was improper, because no proof was made that a writter do- 
mand was served three days before the bringing of the sult. 

We have read not only the abstract, but the full steno- 
graphic report of the evidence. The evidence is conflicting. 
If the court believed the evidence of the plaintiff, the finding 
was correct; if it believed that of the deferdant, the firding 
should have been in his favor. We find no fact or circumstance 
in the record which gives more weight te the defendant's denials 
than to the plaintiff's assertions, The trial judge saw and 
heard the witnesses, and apparently found as he did without hesi- 
< tation. We cannot say his conclusion is manifestly wronge 
, She plaintiff's verified statement of elain alleged that 
i a written demand had been made upon defendant for the payment 
K of $45.50 more than three days before the suit was brought. This 
4 was not denied by the defendant's affidavit of meritea, It there- 
fore steod adritted of record, ani the plaintiff was thereby 
relieved of the necessity of making affirmative proof of such an 
admitted fact. 
The judgment will be effirmed. 
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Me He GRAVES, ) é 
Defendant in Error, } ERROR TO 2’ 
p, 

VBe } MUHIGIPAL COURT 
5 # 
GBORGE Ae HERVES, 3 GF GRICAGO, 


Plaintiff in grror. | 


1831.4. 235 


UR. JUSTICK FITGH DELIVERED THE OPZHION OF THR COURT, 


tae 


The plaintiff, !. E. Graves, sued the defendant, George 





Ae Neeves, on a promissory note, signed by Neeves and another, 
for $135.25, upon which Neeves had paid 475. ‘The note provides 
for attorney's fees, if 1t is not paid when due. Plaintiff re- 
covered a judgment for $155.57, which was the amount of the face 
of the note with intereat and $25 attorney's feos, leas the $75 
paid. It appears from the evidence that the note was given in 
payment of certain goods sold at suction by the plaintiff, as 
auctioneer on behalf of one James &%. Groomesa, to the defendant, 
and was matie payable to Groomes; that after reosivinz the note, 
Groomes and the plaintiff went to a bank, where Groomes indorsed 
the note in blank ard asked the bank to discount it. The bank 
asclined to de sc, whereupon the plaintiff «rote his name on the 
back of the note, underneath the name of the payee Groomes. Upon 
the strength of the plaintiff's ingorsement, the bank discounted 
j the note ani paid the proceeds tc droomes, When it became due, 
it was not paid by the makers, and the plaintiff was obliged to, 
‘ane did, “take it up*®, by paying the amount due to the bank, which 

thereupon delivered the note to the plaintiff. 
It is claimed that these facta and circumstances show 
that the plaintiff's indorserent of the note was a guaranty, and 
* 4t is urged that because this alleged guaranty was made without 
any request on the part of the defendant, the plaintiff is a mere 
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yoluntesr and carmot resover, We think there is no merit in 
the sontention, When the plaintiff was oblised to take up the 
note, he succeeded to ali the rights of tho bank, and became 
the owner of the nets, by purchase from the bank, Hartzel v. 
WeClurg, 54 Neb, S16; Shaw Vs AMOK, 98 Nass, 214; XoGregory 
Vs HoGregorys, 107 Mass. 545, iven if it could be held that the 
plaintiff's indorsement amounted te a guaranty (tihioh in our 
opinion was not the legal effect of the transaction), it does not 
follow that he was a mere voluntesr when he "took up” the nete, 
gy indersing the note he besame obligated to the bank, and his 
payment to the bank was not for the purpose ef paying defendant's 
obligation, but of discharging his om obligation under his cone 
tract with the bank. ‘That tremsaction amounted to an assignment 
of the note to the plaintiff, and he thereby took the legal title 
to the note, with the right to recover from the makers, Yoitz v. 
Wational Bank of Illinois, 166 Ill. 5c. 

it is eleo urged that the court erred in allowing at- 
torney's fee2, The note provided for euch fees, and where such 
is the fact, it is proper to include the amount thereof in the 
finding ard judguent. Barton v. Farmers National Baniy 122 ill. 
$62; National Bank of Denison ve Lanahy, 8° lis Appe 925 Ricker 
We Seoficld, G6 ill. App. See 

the judgment of the Municipal Oourt will be affirmed. 
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NORTHWESTERN UNIVERSITY, *)Y 
a Corporation, ‘ae BRROR TO 
Defendant in Erreny } 
A 8 MUNICIPAL COURT 
VGe | é ) 
\ f ) OF CHICAGO. 
JOHN HUGHES, é ) 
Plaintiff’ in-urror. ) 
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MRe JUSTICH RITCH DELIVERED THE OPINION OF THE COUR. 


Defendant in error recovered a judgment in the Bunici pal 
court for possession of certain premiges oscupied by the plain- 
tiff in error, and this writ of errer is brought to reverse 
that judgrent. It appears from the evidence that from May to 
September, 1911, plaintiff in error occupied the premises in 
question under a written lense under seal, dated February 1, 
1911, running for five years from May 1, 1911. The leasor's 
signature to the lease was as fellows: ®ura, Je Roche, (seal) 
Richard A. Keche, Attorney, (sea1)". Richard A. Roche is the 
gon of Mre, J. Roohe, the then owner of the property, and he 
signed both names to the lease. it appears that Mra. Roche had 
vyorbally authorized her son to execute 4 lease to the plaintiff 
in error for one or two years, but had never given him any author- 
ity, oral or in writing, to execute a lease in her name for five 
years. Plaintiff in error paid rent to Mrae Reshe for several 
months, and she gave hin receipts therefor, signed by herself 
in person. Im August, 1911, she gold the property tc the State 
Bank of Chicago. On September 29, 1911, the latter served on 
the plaintiff in error a notice to quit and surrender possession 
of the premises at the expiration of the month of October, 1911. 
on his fetlure to yield possession at that time, defendant in 
error, who had become the owner of the premises, brought suit 


. for possession. After hearing the evidence, the court directed 


the jury to find a verdict for the plaintiff. 
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it is not contermied that there was any proof tending 
te show that hichard Kochs had any authority in writine to exe- 
cute the lease, but plaintiff in error contends that the trial 
court should have permitted the oase to ,o to the jury "te deter- 
mins whether the facts constituted a direct authorization of the 
signing of the leases for and by Bridget Roche, and a subsem ent 
ratification in person by her direct partisipation in the act of 
receiving and receipting for rent under the lease", ‘The lease 
was voidable by the express terms of the statute of frauds, and 
its invalidity in that respect was insisted upen in the trial court 
when it wae offersi in evidence us a defense to the suit for possen- 
sion. There was no diaputed question of fact to be submitted te 
the jury. The facts were admitted and the question was one of law 
purely, Piuintiff in error having entered into pessession and 
paid rent monthly under a lease which was voidable under the stat- 
ute, became a tenant from month to month, and was ertitled to a 
$0 days notice to quit. Warner v. Hale, 65 lll. 305. sucha 
notice was given him and at the expiration of the time specified, 
deferdant in error was legally entitled to pessession., The alleged 
"patification" by Mrs. Hoche amounted to nothing more than a par- 
tial performance of an invalid contract. such part performance 
will not, in s court of law, avoid the statute. “arr v. Ray, 151 
ill. 340, 

Counsel urge that the recovery permite the statute of 
frauds to be used to perpetrate a fraud. No fraud is shown by 
the evidence. Mrs. Koche testified that wher the lease was civen 
to her by her son she did not examine its contents and supposed 
it was a leases for one or two years, There is no evidence to the 
contrary. Where a party deals with an agent, he is bound to know 
the extent of the agent's authority; and in cases like this, he 
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is also bound to take notice that the agent's authority mist 
be in writing. A mere neglect to inferm the plaintiff in error 
of facts which it was hie duty to ascertain, 1s not a fraud, in 
the abssnee of proof of any fiduciary relation between the par- 
ties. | 

Finding no revereaible error in the record, the judgement 


will be affirmed, 


AFFIRAED. 


ur. Justice Gridley took no part in the decisicn of 


this case. 
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MRe JUGTICH FITCH DELIVERED THE OPINION OF THE COURT. 


In this case, the facts are identical with those re- 
Gited in Jaggle v. Nagle, Ho. 16619. The motion to strike 
the stenographic report from the record will be allowed, for 
the reasons atated im the opinion in that case; and there 
being no error in the record in other respects, the Judgment 
will be affirmed. 
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JAHES TAYLOR and SILDEED ) 
Je TAYLOR, } APP: 
Appellees, é 
} | SUPERIGR COURT 
¥Se 
COOK COUNTY. 
: SIMON HAMBERG, / 


OF Is, 
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STATEMENT OF THE VASE. Vee is an appeal from a judz- 
‘. 
ment of the Superior nn ASS gM county, for $24,212.85, ren- 


dered December 4, 1911, upon the verdict cf a jury against Simon 


; 
i 
a 
: 


Hamberg, defendant below, and in favor of James Taylor and “il- 
drei J, Taylor, plaintiffs below, im ar action for damages for 


= 
~ 
> fraud and deceit. 





Plaintiffs were dry-soode merchants, and cperated two 
stores, ons situated at No. 578 (old Ho.) West Madison street, 
known as the "Golden Rule", and the other situated at ‘o. i20f- 
1800 {old No.) West Madisor street, Chicago. The first named 
store was managed by the plaintiff James Taylor ard the other 
store by the plaintiff Mildred J. Taylor, who was the wife of 
James Tayler. In the latter part of the year 1905, Mrs. Taylor 
became ill and umabls to contimie her personal manmagemert of the 
last named store and plaintiffs decided to sell the steck and 
fixtures in the store for cash or in trade for land, ‘the defemi- 
ant Hamberg was in the business of trading real estate and mer- 
chandise, and had been so engaged almost exclusively for a per- 
ied of ten years. On or about Janusry 27, 1909, after negotia- 
tions had during said month of Jarmary, the plaintiffs executed 
_ and aelivered a bill of sale to the defendant of a11 stock and 
, fixturea contained in said last named store, including the good 
will of the business and whatever rights plairtiffs had in the 
leasehold of the premises, and received in exchange therefor a 
warranty deed, executed by the defendant and rumming to James 
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Taylor, as grantee, for seven sections of land in North Dakota, 
viz: Sections 1, 3 and 5 in Township 146, Hamge 95, and Sec- 
tions 5S, 5, 7 and § in Township 145, Range 94, all icecated in 
Dumm county, State ef North Dakota. At the time of this trade 
the defendant did not have a good title to eaid land, sithouch, 
as James Taylor testified, he represented to Taylor thst he did. 
In June, 1908, Hamberg, in exchange for an equity in an apart- 
ment building in the City of Chicago and about gz000 in cash, 
had received from the Northern Blue Grass Land Co., a Wisconsin 
corporation, s warranty deed to 1@ 1/2 sections of land in said 
Durn county, which sections included the 7 sections deeded to 
James Taylor as aforesaid, At this time the Slue Grass Ce. had 
mo deed to said sections but had contracts with the Sig Bond 
Land Co., of Wisconsin, for the purchase ef many acres of land 
in said Dumn county, including said 16 1/2 sections, and said 
Big Bend Co., in turn, had contracts to purchase the same lands 
under certain terms and conditions from the Northwestern Improve- 
ment Co., ® corporation organized for the purpose ef selling lands 
on behalf of the Northern Pacific Railroad Company. It thus ap=- 
pears that at the time of making said trade the title to said 
18 1/2 sections was in the Northwestern Improvement Co., and 
that neither the Sig Send Co., the Glue Srass Co., nor the de- 
fendant, Hamberg, had any right to & conveyance of said sections 
until the verious terms of the original contract between the Big 
Bend Go. and the Northwestern Improvement Co. had been perfermed 
by the Big Bend Go. 

Plaintiffs began their suit on Jume &, 100%, and filed 
a declaration consisting of one count. To thia coumt the de- 
ferdart filed a general and special demurrer, setting forth 14 
ssmneut grounds for special demuirer. The court sustained the 
first ground of special demurrer snd overruled the goneral de- 
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murrer and all other grounds cf apecial desurrer, and the de- 
fendant filed a ples of the general issue to said count. Sub- 
sequently, om September 52, 1910, the pisintiffs, by leave of 
court, filed an additional coumt, te which amendments were af- 
terwards made. Yo thia count, as amended, the defendant filed 
a general and special derurrer, which was overruled, ardi the de- 
fendart filed s plea of the general issue anc several special 
pleas, which special pleas were afterwards withdraw. 

in said additional count, as anerded, the plaintiffs 
averreé in substance that on Jaruary 27, 1909, they owned and 
operated the store in question, that they owned the stock of 
goods therein of the value of $52,000, and the fixtures and fur- 
nishings therein of the value of $6,900, and the leasehold in- 
terest in the premises and the good will cf the business of the 
value of $6,060, all of which facts were well knoxn to the de- 
fendant; that on said date the defendant, sith intent te cheat 
ard defraud the plaintiffs and to obtain from them a transfer 
to the defendant of said goods, fixtures, good will and lesse- 
held 4nterest without giving any adequate consideration therefor, 
and for the purpose of influencing the plaintiffs to transfer 
said property te the defendant in exchange for certain lsanda in 
North Dakota, which defendant then claimed to own, faisely and 
fraudulently represented to the plaintiffs as follose: That the 
defendant “then had a title of record in fee simple and that the 
said title was good" in and to 18 1/e sections of land in North 
Dakota; that included in said 18 1/2 sections were 7 sections 
of land (describing the 7 sections above described); that said 
lands were *unencusbered"; that deferdant then had an abstract 
of title showing a title of record in him to sai¢ larsisa in fee 
simple, and that he had a good right to transfer ani convey the 
same; that defendant had personally travelled over said lands 
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three times and waa entirely familiar with their location, 
character, quality and market value; that said ie 1/2 seeticns, 
sontaining 11,940 acres, were of the average market value of 

$12.50 per acre; that defendant, in October, 1007, had purchased 
said sections from the Northern Blue Grass Co. for cash at the 
price of 27.50 per acre, “free and clear of all encumbrance"; 

that in June, 1908, sald blue Grass Co. hed offered deferdant 

$9.50 per acre for sll ef said sections, provided defendant would 
pay $1.06 an acre commission te said sompany; that deferdant showed 
to the plaintiff James Taylor (whe wee then acting for himself and 
his co-plaintiff) a lstter purporting to be, ami which he stated 
was, from said ijlue Grass Co., containing said offer of %9.50 per 
acre; that defendant also showed James Taylor another letter, pur- 
porting to be from the same company, containing an offer of $190,000 
for said 18 1/2 sections; that defendant stated that the 7 sections 
above described were “the best of the lands in said 18 1/2 sections"; 
that the 3S sections in Range @3 above mentioned "were gently roll- 
ing, fine pasture land, with plenty of good water, and suitable 

for tillage and cultivation"; that the 4 sections in Range 94 
above mentioned “were as level as a table, and were good plow lands"; 
that said lands were situated within three miles of an established 
railroad survey made by the Northern Pacific H.R. Co. And plain- 
tiffs further averred that defendant, fer the purpose of deceiving 
plaintiffs and to persuade them that his representations so made 
were true and relisble, requested of plaintiffs and induced them 

to give to defendant an option in writing to repurchase ssid 7 
sections at the price of $10 per acre, and that defendant at that 
time well knew that ssid lands were worthless, or nearly so, and 
had no intention of exercising eaid option or repurchasing said 
lends. amd plaintiffs further averred that om Jarmary 27, 1909, 
relying upon the said statements and representations of the deferd- 
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ant and believing them to be true, they transferred to the de- 
fertiant by proper bill of sale, and the defendant became the 
omer of, aaid goods, fixtures, gcod will and leasehold interest, 
which were then of the market value of $44,990, ard that in ex~ 
change therefor the defendant delivered the warranty deed trans- 
ferring aa14 7 sections of land to James Taylor, as grantee, for 


‘the use ard benefit of both plaintiffs, and that as a matter of 


fact aaid lend was taken at an agreed valuation of (16,00 per score. 
and plaintiffs further everrsd that 211 and each of said represen- 
tations se made by the defendant “were falae and fraudnlient, and 
were then and there well known to the defendant to be falss and 
fraudulent", and were sade with the intent of deceiving and de- 
frauding plaintiffs and obtaining their sald property witheut pay- 
ing any adequate, or any, consideration therefor; that each of 
the plaintiffs were “entirsly ignorant of the title te said land 
and of the character, quality and value of the said sections so 
deeded"; that said lands were unimproved lands and were "situated 
hundreds of miles from Chicago, many miles from any settloment, 
and at the time of said transaction were covered with snow and 
were so inaccessible that it would have been impracticable and 
impossible for either of the plaintiffs to have investigated them 
and ascertained their value"; that the original records, showing 
the condition of seid title, were kept in the county seat of said 
Dunn county, amd that it would have been impracticable for pisin=- 
tiffs to have investigated said record ef title or have ascertain- 
ea the truth or falsity of said representations; and that pisin- 
tiffs, in exchanging their said property for said landa, *re= 
lied solely and entirely upon the sferessid statements and repre= 
sentations™ made te them by the defendant. ard plaintiff fur- 
ther averred that tho deferdant on eald date did not have a good 
title or any title of recerd in said lands; was not the owner of 
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said lands or any part therecf; did not have an abstract shos- 
ing good title, or ary title o* record in him, in fee simple to 
said 7 sections, and has never delivered to either cf the plsin- 
tiffs any abstract of title, or conveyed to either of them a 
geed title in fee simple, te said lands or any part thereof; 
that om said date the deferdant well knew that neither he nor 
the Horthern Blues Grass Co, had any scod tille of record in fee 
simple to said lands; that seid plaintiffs heave never obtained 
from the defendart or from any other person good titie, or any 
title, to said lamis or any part thereof; that om said date said 
lands were not umencumbered, but that thers was a mortars on 
asia 18 1/e sections exceeding $17,000; that on said date the 
averaze value of said sections did not exceed (1.50 per acre: 
that said Northern Blue Grass Cc. never did in fuct offer defenc- 
ant ¢9.50 per acrefor all of ssid 18 1/2 sections, provided he 
would pay eaid company $1.00 per scre ae a comission, and that 
the letter to that effect shown to James Taylor was not the gfen- 
uins letter of that company; that the said letter containing 
the said offer of 2190,000 for said 18 1/2 sections by said con- 
pany was not a genuine letter; that esid 7 sections were not in 
fact the best of the lands in said 16 1/2 sections, but were the 
worst lands in said sections; that all ef said 7 sections “then 
were and are exceedingly rough and broken, and wholly unfit for 
agricultural purposes and for tillage ani cultivation", being 
located in the district somsonly known as the "Bad Lands", and 
being worth not to exceed $1.50 per acre; that said lande vere 
not then situated within three miles of any established railroad 
survey, but that the nearest located railroad survey to any part 
ef asid lands was and is mors than twenty miles distant: and 
that all of which facts were well known to the defendant om ssid 
date of said transfer, and that nome of which facts was knew to 
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either of the plaintiffs until Hey 14, 1869. And plaintiffs 
further averred that by reason whereof they have heen deprived 

ef their said stock of goods, fixtures, cood will, ard leasehold 
interest, in all of #hich they vere jcintly interested as co- 
partners, amd "have received in exchange therefor no valuable Cone 
sideration of any kind or nature”, and plaintiffs have sustained 
damages, etc. 

The allegations of the original count, filed Ame G&, 1909, 
were substantially the same ae those in the amended additional 
count as above set forth, . with the exception that in the last 
paragraph of the origins] count plaint:ffs averred that, in ex- 
change for thoir said property, they had receives “said 7 sections 
of land » » of the value of not to exceed $5726." 

it appears that the trial before the jury was commenced 
on Cetober ll, 1911. Just prior to this tho defendant made the 
following motions, among others, in writing: (1) "In view of 
the fact that plaintiffs procesd upon the theory of an affirmance 
of the contract in question, the defendant moves the court te 
require the plaintiffs to elect zhether they will proceed upon 
the theory that damages have been suffered by them by reason of 
false representations respecting value, quality or physical con- 
dition of the real estate in question, or whether damages have 
been suffered by them by reason of false representations respect- 
ing the fee simple title", and (2) "The defendant =oves the court 
to require the plaintiffs te elect whether they will proceed in 
this action upon the theory of having received absolutely nothing 
of value in the exchange in question, or whether they will proceed 
herein upon the theory that they did receive something cf value 
in said exchange". cth motions vere denied by the court and 
exesptions taken. 
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it further appears from the evidence introduced before 
the jury that, on October 10, 1911, (the day before the jury 
wers impanelled) the title te ssid 7 sections had shelly failed, 
and because of the following happenings: After the trade between 
Pleintiffs and defendant had ceen made, ard efter plaintiffs had 
commenced the present ection, a receiver of the Northern #lue 
Grass Vo. was appointed, Cotober 3, 1909, by the United States 
Siatrict Court, at Madison, Wisconsin. ‘Thereafter the Pic Bend 
Land Co, intervened in said receivership preceadings and asked 
leave te foreciose certain land contracts between it and said Flue 
Grass CO., one of which contracts concerned the 16 1/2 sections 
Geeded by said Zlue trass Go. to the defendant Hamberg as above 
mentioned. The court refused to permit such forseclesure, but 
directed that i: be ascertained whet was the total gnount due te 
the Sig Bend Go. from the Hlue Grass Co. under the contracts, and 
allowed various persons, includiry the defendant Hamberg, who had 
received warranty deeds from the Blue Grasse Co, to intervene in 
said receiysrship proceedings. Hambers, with others, intervened 
and prayed that the Big Bend Co. should be ordered by the court 
to execute deeds, conveying to them respectively the several par- 
Gels of lard covered by their several deeds from the Blus Grass Sle, 
upon the payment by them te the Big Bend Go., or tc the receiver 
of the Blue Grass Cc,, of the sums which the court might find due 
from the Blue Crass Cc. to the Sig Hend Go. From the teatirony 
taken in said receivership proceedings it appeared that Hasberg 
had in his possession $12,500, which had been paid te him by the 
Blue Grasa Co, as security for its performing the coyenants con- 
tained in its warranty deed to him, and ae security for its cbtain- 
ing for him a clear title to said 16 1/2 sections. ‘Thereafter, on 
September 30, 1911, 2 decree was entered by the court in said re- 
esivership proceedings in which it was adjudged, inter alia, that 
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over £28,000 was dill dus the Big Berd Cc. on its said land 
contracts with the Blue Grass Co.; that over 18,909 acrea of 
land (including said 18 1/2 aections deeded by said “lus Grease 
Co.to iiamberg as aforesaid) covered by said land contracta, had 
net yet been conveyed by asid Big Rend Cog that various pur- 
chesers (imterveners in ssid proceedinsa) of lands from the Blue 
Grass Gc. had a right to redeem from the Big fend Co. the varicus 
parcels of land purchased by thom as thereinafter previced in 
said decree; that the costa ard expenses of said preceedingas, 
amounting to over $5,900, was declared to be a sharge pro rata 
against each intervener and was te bs paid es a condition preced- 
ent to any redempticn by any intervensr; ari that the sus due 

en said larxi contracts to the Sig Seri Cc., when apportioned, 
amounted to $3.75 per acre om lands contained in Range 95, and 
$4.19 per acre on lands contained in Range 94, ‘The decree specif- 
ically provided that the intervener, Hamberg, was entitled on or 
before Cctober 10, 1911, to receive from the “ig Send Cc. a war- 
ranty deed, ami from the receiver of the Slue Grass Co, a receiv- 
er's deed, conveying each cf said 18 1/2 sections of land, provided 
he should pay a certain mamed mm due to said Sig Bend Co., as 
apportioned to the particular section, together with interest at 
$ per cent. from August 25, 1911, aiso a certain named sum for 
expenses of the litigation as apportioned, also two other certain 
named sums, together with 6 per scent. interest on the seme, res- 
pectively from February 28, 1911, acd from March 50, 1911, which 
said two sums had been paid by the Big Bend Co. on account of taxes 
on the particular section. Said decree further provided that in 
the event that Hambergs failed to redeem in the mammer provided, 
on or before said October 10, i911, he, and any and all persons 
@laiming under him, should be forever barred and foreclosed of 
all right, title, interest or equity of redenption in and te said 
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lands. A scopy of this decree was introduced in evidence in the 
present case by the plaintiffs, over the objection ard exception 
of the defendant. the objection, hcewever, was not on the sround 
that the same was a copy, but on the grounds that the same was 
incompetent, irrelevant and immaterial. It appears frem the 
evidence that neither on October 10, 1911, ner at any time pricr 
thereto, did Hambers, or any person cleiming under him, or any 
person for Hamberg, or slither of the plaintiffa, or any person 
for them, redeem any of said 16 i/2 sections ef land. 

The evidence introduced on the trial tended to show 
that on or prior to January £7, 1909, the defendant made the 
representations to the plaintiffs, as charged in said additional 
count, ac to the character, quaiity and value of aaid landea, and 
as to the title thereto and as to there being no encumbrances 
thereon. ‘The defendant, hewever, desisédimaking such representations, 
The evidence further tenied tc show thet said representations vere 
false, were know to the defendant to be false at the time shen 
made, and were fraudulehtly made By him for the purpose of induc- 
ing plaintiffs to make the trade or exchange, end that the plain- 
tiffs relied on seid presentations ami were induced thereby te 
make said trade or exchangs. The evidence further shows that the 
plaintiffs, in making said trade, transferred to the deferdant 
their stock ef goods, fixtures, good will and leasehold interest, 
all worth a larze sum of money, and as show by subsequent events 
received absolutely nothing in return. Plaintiffs offered to 
prove that the fair, cash market value of said stock ef goods at 
the tire of said transfer was betweer $5%,00° and 254,900, and 
the value of seid fixtures was 35,000, but was not allowed se to 
do, upon objection beings made by the defendant. 
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MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


it is contended by counsel for defendant that, inasmuch 
as each count of plaintiffs’ declaration proceeds on thres 
"theories" for a recovery, { viz: (1) Palse representations as 
to the character, quality and value ef the land, (2) false repre- 
sentations as to encumbrances thereon, and (5) false representations 
as to the existence of title) the court erred in not requiring 
plaintiffs, upon defendant's motion made at ths commencement of 
the trial, to elect upon which one of these theories they would 
proceed, and for the reason that these theories are “inconsistent”, 
in that a different rule as to the measure of damages is applied 
in Illinois where a recovery is sought because of false representa- 
tions as to the existence of title, from that applied where a re~- 
covery is sought because of false representations as to the char~ 
acter, quality and value of the land or as to encumbrances thereon. 
Even though it be granted, for the sake of the argument, that a 
different rule obtains in Illinois as to the measure of damages 
as stated by counsel, we are umable to perceive that there is any- 
thing inconsistent or contradictory for a plaintiff, in an action 
for damages for fraud and deceit in the sale of land, to join in 
one count allegations that the defendant fraudulently, and for the 
purpose of inducing the plaintiff to purchase the land, made false 
representations, upon which plaintiff relied, in all of the three 
particulars mentioned. Sut we do not understand that a different 
rule obtains in Illincie as to the measure of damages for false 
representations as to the existence of title from that as to 
false representations as to character, quality amd value and ss 
to encumbrances. The principle underlying the decisicns of the 
appellate courts of thie state sceminesly is, that the plaintiff 
is entitled tc the benefit of his bargain and that the defendant 
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is not entitied to profit by his fraud. (Drew v. Beall, 62 . 

Ill. 164, 168; Antle ve Sexton, 127 Ill. 410, 416.) It is the 
law of this state that in an action on the case for false and 
fraudulent representations in the sale of land, where the repre- 
sentations are as to the character, quality and value of the 

land, the measure of damages is the difference between the actual 
value of the land and what it would be worth if the Bresentatione 
had been true, together with lawful interest on auch difference. 
And where the false and fraudulent representation is that there 

is no encumbrance om the land, when in fact there is an encun- 
brance, the measure of damages is "the amount of the encumbrance, 
if less than the value of the land". (Hahl v. Grooks, 215 Ill. 
134, 137.) Counsel for defendant corterd, however, that where 

the falss and fraudulent representation is regarding the existence 
of title, which title totally fails, the measure of dararzes is the 
price paid by the purchaser of the lard or the value of the son- 
sideration giyen by him therefor. hile this may be the rule in 
some jurisdictions, it is apparentiy not the rule in thie state. 
(Drew v. Beall, supra; Antic v. Sexton, supra; Sehwitters v. 
Springer, £36 Ill. 271, 274; Haldeman v. Schuh, 109 Ill. App. 
259, 285.) and we are unable to perceive why, in principle, « 
‘different rule ss to damages should be applied where the represen- 
tations complained of were concerning the existence of title. In 
Drew v. Beall, supra, % appeared that Hesll was induced by false 
and fraudulent representations of Drew, as te the condition, 
quality and value of certain “issouri land belonging to Drew, te 
give in exchange therefor so house and lot and 2600 in money, and 
deeds were made by the parties, each to the cther. Seall sued 
Drew for damages for fraud and deceit. It was contended by Drew 
that if the evidence showed that Seall had been fraudulently de- 
esived as to the land, his damages sould be the value of his house 
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and lot, less the $809 and less the actual value of the Missouri 
land, and that this would restore beall to the condition he was 
in before the bargain was made, and be all he was entitled to 
receive as damages. Gut the court held to the contrary, saying 
(p.128): "the parties had, by their sgreement, fixed an esti- 
mate and value upon the property which exch sold and transferred 
to the other, amd it was not for the jury to sake a new contract 
for them, or fix a new price upon plaintiff's property for them. 
The plaintiff was entitled to the benefit of his bargain. The 
defendant had received the consideration agreed to be paid ty 

the plaintiff, and the latter wae entitled to have such a tract 
of land as this was represented to be, anid if he has not got it, 
his damages, by reason of not getting it; and the proper measure 
of damages, we think, is the difforence between the actual value 
of the land, and the yaiue of such 4 pigce cf land as this was 
represented to be by the defendant.” In Antle v. Sexton, supra, 
the rules of damages as enunciated in Drew v. Seall was held te 
apply where the fraudulent representations were regarding the 
quantity of the property as distinguished from the quality therecf. 
In Haldeman v. Schuh, aupra, Schuh brought an action for damages 
against Haldeman for fraud and deceit arising out of the exchange 
ef certain lamis. Schuh owned e farm in Iowa. Haldeman claimed 





te own 1000 acres of land in Tennessee. A contract was entered 
inte by the terms of which Schuh was to give Haldeman a certain 
amount of cash, personal property and the Iowe land, in exchange 
for the Termesses land. The evidence showed that Haldeman ropre- 
sented that the title to the Tennessee land was perfect, and that 
the land was situated within one and a half miles from the county 
seat of Cumberland county, and that it was covered with valuable 
timber and underlaid with coal. The evidence also shewed that 
the land was in fact situated 18 miles from said county seat, 
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that it had no timber upon it and that the title "was seriously 
defective if not worthless". On the trial the validity of the 
title to the Ternessee land was a material issue, and it seems 
that proof was offered by both parties on the theory that the 
measure of Schuh's damages was the value of the consideration 
given by him to Haldeman. ‘The appellats court held that the 
correct measure of damages was as stated ir Drew ve Beall, supra. 
We are therefore of the opinion that the trial court in the present 
case did not err in denying defendant's motion that plaintiffs be 
required to make the election mentioned. 

4nd we are of the opinion that the allegations of the 
additional count and the evidence introduced in support thereof 
were sufficient, under the law of this state, to suppert the ver- 
dict and judgment, as regards the representations of the defend- 
ant concerning the character, quality arxi value of the land, 
(Siewer ve Mueller, 254 ill. S15, 325; Borders v+ Kattleman, 142 
Ill. 9S, 103; Douglass v. Treat, 24€ Ill. 595, 602; Hiller v. 
dohn, 111 ill. App. 56, 206 Ill. 175; Linington v. Strong, 1097 
Ill. 295, 402) and as regards the presentations concerning the 
existence, validity and character of the titie, (Hicks v. Deemer, 
187 Ill. 164, 170; Smith ve Hoffman, 122 I1l. App. 198, 201) and 
as regards the representations concerning sncumbrances on the land. 
(Kebl v. Abram, 210 Ill. 216, 224; Hahl v. Brooks, 215 iil. lid, 
136). 

And we do not think that the trial ccurt erred in admitting 
in eviderce the copy of the decree of the United States court. 
This decree, and the further evidence that no redemption of the 
lands had been made in accordance with its terms, were competent 
at least to show a total failure of title to said lands. 

Nor do we think that the admission of certain testimony 
offered by the plaintiffs, tending to impeach the defendant and 
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the defendant's witness, Hummell, constitutes such errcr «as, 
under all the facts and circumstances of this case, justifies 
& reversal of the judgment, as contended by counsel, 

It is strermously urged that the giving of instruction 
Ho. o4, offered by the plaintiffs, waa such an error as requires 
& revereal of the judgment. Sy this instruction the jury rere 
told that if they believed from the evidence that the deferdant 
represented that he had been over and inspected and personally 
Enew the character and quality of the land, and "made varicus 
representations with regard tc the quality ard character of the 
said land" and that said representations “were in fact false, and 
that defendant intended to deceive the plaintiffs thereby, «ard that 
the deferdant knew they were false, or that, without knowing, he 
made euch representations in reckless disreszard of their truth 
or falsity, then the defendant is liable te the plaintiff, whether 
said representations were mode from a psrsonal inspection of the 
said land, or whether made with a knowledge or the part of the 
defendant that he had not bsen over or inspected the said land and 
was therefore ignorant of the quality of the same", Counsel say 
that this instruction directs a verdict and does not include cer- 
tain elements necessary to a recovery, vig: that the representations 
must have been aa to material facts ani that plaintiffs mist have 
relied upon the representations. After careful consideration ve 
have reached the conclusion that, while this instruction is sub- 
ject to criticiam, we do not think that the jury wers misled by 
it, when all the facts in evidence and the many other instructions 
given are considered, or that the giving cf it was such error 
as justifies a reversal of the judgmsrt. The instruction was one 
of a series, ami there is considerable ferce in ths armniment of 
counsel for plaintiffs that the instruction should not be regarded 
as a "directed verdict" instruction, but rather as one which told 
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~“16< 
the jury that, if they believed that the deferdant had represent- 
ed that he had personally inspected the land and had knowledge 
of ite quality and character, and had made false representations 
regarding ita quality and character sith intent te deceive plain- 
tiffs, the defendant was equally liable ehether the representations 
were made after a personal inapection, or meade without eny in- 
spectior and with a reckbéss disregard cf the truth or falsity 
ef said representaticns. Furthermore, while the element that the 
plaintiffs relied upon said representations is not mentioned in 
this instruction, the jury were fully inatrusted on this point 
by other given itnetructions offered by the defendant, and, in our 
opinion, the giving of it was net prejudicial error vor the reason 
that there wae no real dispute of the fact that plaintiffa did 
rely upon said representations. (Gerke ve Faucher, 158 ill. 575, 
585; Illinois Central R. Go, v- King, 179 111. 91, 98; Johnston 
vs Hirschberg, 185 Ill. 445, 447; Village of Mansfield v. Moore, 
124 Ill. 153, 155; Ste Louis, ete., 2. Co. ve Holman, 155 Ill. 
21; Chicage City Re Co. v- Carroll, 206 lil. 318, 531; MeCommon 
vs HcCommon, 161 Ill. 428, 440; Chicago . #. I. Re COs Ve Crose, 
214 111. 602, 614; Illinois Central K. Go. ve Gozby, 174 iil. 
109, 118.) 

Complaint ie algo made of the civinge of instruction Ko, 
$2, offered by plaintiffs, which was concerning the measure of 
plsintiffs' demages. We have carefully considered this instruc- 
tion and are of the opinion that the giving of the sane was not 
prejudicial to the defendant. 


qwetave considered the many other points urged as grounds 
for reversal and believe them to be without merit. In fine, 


after a painstaking examinaticn of the voluminous abstract of 
record and of the exhaustive briefs and arguments of respective 
counsel, we think that the verdict was in accord with substan- 
tial justice, and the judgment will, accordingly, be affirmed. 
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STATEMENT OF THE CASE. ‘Thie is an appeal from a juig- 
ment of $2500, rendered in the Nunicipal court of Chicago, Jan- 
usry 13, 191<, against appellants, defendants below, amd in 
favor of appellee, plaintiff below. ‘The sction was one of the 
first clases and was tried before a jury who returned 2 verdict 
finding the issues against the defendants and assessing plain- 
tiff's damages at the suns of $2600. Plaintiff and defendants wre 
associated together as counsel for complainants in 4 certain pro- 
tracted chancery litigation and plaintiff claimed that the deofend=- 
ants receiyed the sum of $5000 ac sclicitors' fees, which sum had 
been ordered paid by the chancery sourt to plaintiff and defend~ 
ants as such counsel, $2500 of which belonged to plaintiff, and 
which latter sum the defendants refused to pay plaintiff upon 
demand. ‘The defendants denied that they were indebted to plain- 
tiff in any sum whatever. 

In plaintiff's amenied atatenent of clain, filed xoven- 
ber 13, 1911, it was alleged that plaintiff, a duly licensed 
attorney at law, had been retained by and acted as sounsel for 
the complainants in 4 certain suit in the Circuit court ef Cook 
county, General No. 279224, entitled Alice Clark, et sl. v: 

‘Edwin F, Bayley, et al-3 thet the defondents herein were asso~ 
ciated with him as counsel for ssid complainants, and that on 
November 16, 1908, eaid Circuit ceurt entered in said suit a 


MOAN JARTA 
“THU00 JATLOTMUR 
eODAOTRE a9 














ces yacree 


“shut & mort Leequs an of obs? 8200 er YO, smaare 
wish ,oqsolt® te Sisco Legkolens ods at borohier .0029§ 2» on 
«Eben ywoled séaabne'teb ined legge sockane SL OL ae is 
edt 0 ono seu notions eM .woled titintela .wetteqas 20. covet 
sobbnoy . 8 bortesson ope ae Fs) erred bot one. stam, analy, 


~irq ateizes 2 as esnsataiguos 10%, Eoerwos as igi, ¥ od: 
~hoeteb ont sodd bemtelo Frbiptota. bea potentiate wrepsiarle 


ont Ah i oe enone, Le 
bart ac AGite ,aeet ‘esodtottog’ te * meee ods boy Rover. *] 


~Bristeb ona WtLimte ig oF srs psy! ‘esta we btog oe 
baa Msetate oF hegroted dolste Yo dona teeruree sqm s4, etme. 








| beaneols yuh a , mhtentere Sueta Boge tte aw “a 2 often oat Ce 
702 Leomioe sa betea baa yd bemtoden wed ined «uakde ybovadd 
wee ee actalenoo er 
ow sie 28 (Sfere | . 
~OTBe ow stternodt ainatneteb ett oxtd ett sacty 
: fO done nor sptoralabeee, he. 0 Sra 
eel clhe tive 
8 tue veo eerneaaa a 


we 


certain decree or order, all cf which allegations were admitted 
by the defendants. ‘this decree was set out im fuli in plaintiff's 
statement 6f claim, and plaintiff therein alleged that the desres 
was in favor of ths plaintiff and the defendants herein for the 
sum of $5000, and that by virtue of the decree "the plaintirr 
herein end the defendants herein became and were entitied to the 
sum of §5000, to-wit, the plaintiff the sum of $2500 and the de- 
fendants the sum of $2500", From this decree it appears, amon 
other things, that the court by another decree, enterad on July 
29, 1908 (in the cconsclidated causes, viz: No. 276284, above men- 
tioned, and No. 240515, entitled Eumice H. swith, et al. v. Caro- 
line Patterson, et al.), had directed Thomas Taylor, Jr., a mas- 
ter in chancery of said court, tc carry into effect the said de- 
cree cf July £9, 1908, and to apply to the court from time te 
time for further directions if it should be fourd necessary, that 
seid master has applied for further directions and has made a re- 
port of his findings and recsormendstions, and that the court, after 
considering said application and report of the master and the argu- 
ments of the several counsel of ail parties in interest, finds that 
certain conciusiors mist be stated by the court before the master 
can carry into effect the said decree of July 26, 1908. Said de- 
eree (that of November 15, 1908) then seta forth the court's finde 
ings and ccnclusions in separate paragraphs or sections, numbered 
from 1 to & inclusive. Paragraph 3 is as follows (itelics curs): 
ceeding Bes PscrRin: gearen hy agar Pip vied a 3 
mined by this court; wherefore the said “ester has made no 
report on said matter, but aska that the same be determined, 
eo that the deficiency of funds available to carry out said 
decrees may be more definitely known. Accordingly the court, 
he heard the resentations of counsel the ation 
ee eS 


ec Orances o be ou 


; SFr, adjidee snd decreé ai: ao 


Gounsel for Edwin F,. Hayley, one of the Truatees 
under the will of Jonathan ©: Cliark, is entitied to solicitors' 
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fees for varvices rerdered in this cause, which the court 
finds and adjudses to be reasonably worth the sum of 910,000, 
the same to be paid from fumde in the haeris of said execu- 
tors; and coungel for complainants, Alice Clark ar others, 
are justly ontitiea to Rave an allowance for counsel fees, 
to te paid out of said trust fund, by the executors end trus- 
tees under the will of Jonathan Clark, and the court finds 
and udjudges that §5000 will be « reasonable sum to be so 
paid, the court finiing that the services of souplainants'* 
counsel were for the benefit of the fund anc of all parties 
in interest.* 7 So 
Paragraph 4 of said decree sets forth, in substance, that 
the “aster has reported that the exeoutere of the will of Jona- 
than Clark, and the trustees under said will, have not in their 
hands sufficient sums te pay the emounts required to be paid by 
them under the former decree, viz: certain accrued annuities to 
October 20, 1906, and other payments, that the executors have 
available the total sum of $156,401.61, and that there remains a 
deficiency of about $66,585.59, all of which remains due to said 
surviving children of Jonathan Clark and those entitled under 
Bunice ©, Smith. Paragraph 5 of aaid decree approves the recom= 
mendations of the Master in reapect to the mode of dealing with 
the said deficiency, and orders, inter alia, that the executors 
pay out of said net sum of $154,461.01, "available funds in their 
hands in carrying out said decree under the Yaster's directions", 
various enumerated cums of money to certain parties, inoluding 
the amount directed to be paid as accrued amnuities to the grand- 
children of Jcnathan Clark to and including October 29, 1908, 
*clso the sume allowed by the court as counsel fees in this court, 
dee. $15,000", and further orders, inter alis, that, shen aaid sume 
so directed to be paid to said certain parties, to said grand~ 
children of Jonathan Clark, and *to counsel as allowed above", 
have been fully paid, or the whole amount of money so in hand 
applied thereto, and the amount of the deficiency of funds pre- 
cisely ascertained, the entire remainder of the suns, directed by 


said decree and herein to be paid, shall be and is hereby charged 
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upon the entire fund, which is now in and shall come to the 

hands of the trustees under the will of Jonathan Clark, os ine 
debtedness of the said trust estate. in paragraph & of seid 
decree the court finds, inter alia, that the sounsel for certain 
charitable corporations have rendered valuable services to the 
court, for which they are entitled te be paid the sum of $2500 
out of the trust funds in the hands of said trustees, and orders 
that said sum be paid to certain solicitors (naming them) by said 
trustees out of the funds coming to their hands in due course of 
administration. 

It was further alleged in plaintiff's said ataterent of 
claim that on or about November 16, 1908, the defendants, Wilson, 
Moore and MeIlvaine, applied to and collected from George T, Clark 
and Edwin P, Bayley, executors of the will cf geic Jonathan Clark, 
deceased, the said sum of $5000, 30 ordered to be paid to the 
plaintiff and the defendants herein as counsel in said sult, No. 
270824, pending in said Circuit court; that said @efendanta coi- 
lected saad sum without the knowledge or coneent of plaintiff, 
and that Nathan %. Moors, one of the defendants and a member of 
said law firm of Wilacn, Moore & Mellvaine, executed without plain- 
tiffs mowledge or consent a certain receipt, as follows: 

"chicago, Lilinois, 1008 
Received of George T. Clark and Hawin F, sayloys 
Pxecutors of the will of Jonathan Clark, deceancd, 


gum of five thousand (5000) dollars in full payment of 

the eno due to the umlersioned 46 © lainants' solio~ 
tors er the supplements acres oatared on Noverbor 16, 
Toys, in the case of Alice Clark, ot Ble, WO. Bdwin ¥. Bay- 
ar et Ale, HO. 279,224 in the sircuit court ef Cook county, 
il {noise 

Wilson, Moore * MoIlvaine 

arthur 8. #ri bal 


lan He 
It was further alleged in said statement of claim that 
seid defendant Moore, without the knowledge or consent of plain- 
tiff, subsoribed the name of plaintiff to said receipt in order 
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to obtain the $2500 due to plaintiff under said decree, said 

$2500 being a part of said 85000; that plaintiff ascertained 

on or about December 11, 1908, that the defendants had collected 
said §5000, and immedintely called at the offices of defendants 

and demanded of them through Nathan $5, Moore, the payment of 

Baid $2500; that numerous demands have since been made by plain~- 
tiff upon defendants to pay to him the ssid $2500, but that said 
deferdants have not paid to plaintiff the same or any part thereof, 
Accompanying plaintiff's said statement of claim was an affidavit 
of plaintiff to the effect that the suit wes upon contract for 

the payment of money, thet the nature of plaintiff's demand was 

as set forth in the statement of claim and that there was due plain- 
tiff from the defendants, after allowing them all just credits, 
ete., the sum of $2854.56. 

To thie amended statement of slaim and affidavit of the 
Plaintiff the defendants, on November 18, 1911, filed an affidavit 
of merits, setting forth the nature of their defense. fhe affi- 
davit was made by the defendant Moore on behalf of himself and 
his co-defendants, it was of several pages in length. It son- 
cluded as follows: 

"accordingly, the defendants set up, as a defense 
to this claim, the lack of right, title or interest of the 
said Wright in or to any part of the said sum of $5,900, Fur- 
ther, that sald decree for §5,°00 was entered at tho instance 
and request, and upon the application of the parties to said 
chancery suit and not at the instance cf the sclicitorasa, and 
that the deoree in effect made an allowance to compluinantea 
in seid cause, and that the monpy had, by the arrangezont 
aforesaid, been applied te and for the benefit of the come 
plainants in eaid eause before this action was begum, and that 
this wasiwell known to plaintiff herein, and, therefore, that 
at the said tise these defendants had in their hands ne money 
whatever received from sé4id decree but had, by the proceeding 
aforesaid, turned the sane over, and paid the same to and for 
the complainants in said cause, with their knowledge and con- 
currence, and.at their request." 

On the trial plaintiff was the only witness ir his behalf, 


and Nathan ¢. Moore and Frederick W. Clark were the only witneases 
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on behalf of defendants. Various papers or documents were, 
however, offered and received in evidence, In addition to 
introducing a certified copy of said decree of Hovember 1H, 1°05, 
above mentioned, plaintiff introduced a decree of said Cireult 
court, supplemental to said decree of Noyember 16th, dated Decem- 
ber 5, 1908, and the original “*zaster's Report of Distribution", 
dated December 31, 1906, filed January 25, 10%. The said sup- 
plomental decree of December 5, 1998, recites thet the cause cane 
on to be heard upen the “aster's report praying for inetrusctione 
whether to now deliver certain desda and other instruments, sen- 
tioned in said report, pursuant to the decres of July 20, 1908, 
and the ssid supplemental decree of tiovember 15, 190%; that the 
court finds from the Master's report that, for the purpose of 
completely executing the said decree the Master has received and 
has in his possession for delivery, if approved by the court, 
certain deeds and instruments (naming them); that the court 
further finds that “said executors, « * out of the balance in 
their hands, have paid the several amounts allowed and ordered 

to be paid by said supplemental decree for solicitors’ foca", 

and that "all of the eaid instruments, « + acknowledgements and 
sertificates + » are now, together with said Master's report, 
submitted te the court for ite + » approvals that all of said 
inetruments, in respect to form and substance sre, and have been 
duly executed, in acoorlance with said decrees; that the court 
orders and decrees that the several suite and proceedings pend- 
ing in the several courts of Cook county, mentioned in said de- 
cree, be forthwith dismissed, and that upon full compliance with 
the provisions hereof the said vaater report the same to this 
court for final Gonfirmation. in said *vaster'a Report of Dis- 
tribution", which recited that the same was made pursuant to the 
decree of December Sth, the Master reported, inter alia, that all 
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the provisions of seid decree had been fully complied with, thet 
all payments provided for by the decrees of July 2eth and Noven- 
ber 16th, had beer made and proper receipts therefor executed and 
delivered, and that attached to the report were various receipts, 
among which waa the "receipt from Wilson, Yoore & ifellvaine end 
Arthur 2. Wright, for $5,000". ‘This original receipt so attached 
to the Master's report was introduced in evidence by plaintiff, 
and is in the woris and figures so above set forth in plaintiff's 
statement of claim. 

It appears from the evidence that early in the year 19038 
plaintiff was esployed by representatives of the widow and heirs 
of Jonathan Clark, deceased, in the matter of the contest of the 
will of said deceased, and that on Jume 17, 1903, a written son- 
tract was entered inte between plaintiff and said representatives, 
This contract was introduced in evidence by the defendants, ard 
provided that the compensation for professional services to be 
performed by plaintiff should be $250 per month, together with 
$75 per month for ir. Cox and {50 per month for typewriting - a 
total of 8375 per month; that the agreement should date from May 
1, 1903, ani that the eum of $1000 then paid to plaintiff was for 
services performed prior to suoh date; that "the foregoing monthe- 
ly payments are in full of all @emands for any services rendered 
by seid Wright to the heirs of Jonathan Clark, except in the event 
of a settlement made with the approval of all concerned, or except 
in the event of s successful issue, whereby the will of Jonathan 
Clark is pormanently set aside, in cithor of which events the come 
pensation shail be such additional gum as Mr. Sea Smith, Mr. 
George Clark and Mr. Fred Clark, or any two of them, ahall agree 
upon", About this time the law firm of Wilson, Noere & Mellvaine 
wore employed in the same interests A bill in chancery to set 
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aside said will was prepared by plaintiff and ur. Gox, which waa 
submitted te the defendant Moors, before it was filed, and certain 
modifications were made by him. Three bills were filed, one ve set 
aside aaid will, and two in the nase of George f,. Clark, exeoutor, 
to set aside certain transfers said to have been made by said Jonae 
then Clark to one Caroline Pattersen. Ultimately, after consider 
able litigetion, a plan for a settlement was agreed upon. A bill 
in equity to confirm this settloment was prepared by the defendant, 
Moore, ari filed, but thie bill was subsequently dismissed, amd a 
new bill waa drafted, in which all the psrties in interest were 
brought into the case, and the case was consolidated with the one 
brought to set aside seid will, and &ltimately thse decree of July 
29, 1908, adjudging the righte of oll parties, was entered in cone 
formity with the terms of settlement agreed upon. During all this 
time plointiff had been receiving the monthly compensation mentioned 
in said agreomont of June 17, 1908, except the $60 therein men- 
tioned for typewriting. ie testified that up to June, 1904, the 
full amount of $375 per month was paid him and thet after that 

date and up to and including the month of September, 1008, he re~- 
Ceived $325 per month, und also received in addition such items 

of expenses incurred as he had rendered bills for. ‘T. Shea Smith, 
a son-inelaw of said Jonathan Clark and on8* the three persons 
mentioned in said agreement of June 17, 1995, to determine what 
additional eum should be paid plaintiff in the event of a settle- 
mont of the litigation, or in the event of a successful issue 
thereof, died early in the year 1907. Plaintiff testified that 

the other two persons, mentioned in said agreoment of Sune 17, 
1903, George Clark and fred Clark, did not to hie knowledre come 

to any agreement at ary time subsequent to July 29, 12608, awarding 
plaintiff additional compensation; that they never arbitrated ite 


“a ‘ 
now dotdy .xo0 wit Dae WSatale yt boraqeng cow Likw Disa eek 
ntadsen bow .bokl? saw 42 owed .eteom: Jnabewe®ed ett of beds seme 
gow Of ano gboll® eiew BLLid gow?) .mtitieyd obew onew tooteaodreeee: 
swoiuoexe .ATely) 7. oytoed, To ema ods af Owe bre glidw bisa obree 
aattol pteo yt shan cped éval of bles atetenent niadteo eblea seat) 
~rehianc wdte «ylosamtsl .sowisssel ontLowwd qao od tisL0 Ode 
fLid A «ttoqu Soave sew sovneldvos o 10% melq # .moliaghstl welds 
.tiabeeled edd YS hewageng ese Scomoltaee elds mero 08 yttope ia “4 
& bna .beontmald yléreupeadim sew [Lid eted tud- hoktt hae sored | 
oiew duetaty! at eeleraq ett Lie doldaw mb). qhosteth out {itd wont 
ond eit ddty DedobEloanop ase esa acid hes youn end ose squad 
VEL Ro weigh oslo yletambIie duo .Litw dles ebian den eb oegooed 
arian a2 bevetae sae quotinag Lia Yo oddyle oxs- gettghulde «900L ig@e 4 
eidd Lie gute «segs hoes éremelétes to smzet edd cttw qoMey 
donation noicanctegnoe yLdsnow ef? gatvtsoen med bat Trhtintate/oaht 
~troet nterxods 05) ed? sqoons .800L 4St gah to Sromeonge biked nk 
ont ~RORK yomsl of qu Jadd beltiseot of ognhehwwegqes ot heneks 
fait toe Jatt boa mit diag va dinomweg OTe Re vevomd Leay 
-0% oi .SO0L «todmesqed to digo wit gnitulond bra of qu bas ofa 4 
anesi ssw solsthie mk bevieoet Cain bes _thtron aw Gees fev lew 
eS has nests 933 AOR OL Ltd horedroy Rad ert om bormont svareqne te 
“anonreg souds og 780 tee fal masitena bien Ye wabetarba it 
sare orniortoseh of .S0O ti oul ‘to tremens bton at senokineat d 
| nelisos 6 Io Smove oid af Ttkdalalg blag ed Sivode mum Lenote Mae 





octagt ivteeenoue 2 to Jneve edt at to yAolteghtht edt 0 oedt 

— Co fathd Dok ttened Wiwell « .V0OL toy ects ab oon dekh (tomwar 
<'f ent Yo deoowonge Dtae eh bonoheqem yemoaneg ond oe ae 
ames anbolwormdl etd of Jon Sth qittwdO bert fra rad apres «ROME 
Sehiiaye «HOWL We VW o¢ Irmvpesdue emke your de Sromeonge ee oh 


82 hedortidae reves ysit sont Lenka + ke aaa ! 
wy eee 





ee 9 


Den 


Frederick W. Clark, designated as Fred Glark in said agreement of 
June 17, 1903, testified that subse yuent to the entry of the de~ 
Gree of December 5, 1908, he and his brother Geerge Clark had a 
meeting with plaintiff? rerarding plaintiff's fees: that on March 
R25 1909, he and his brother Georges again met regarding the same 
matter, at which meeting plaintiff was not present; that at this 
meeting a document or letter was drawn up, dictated by the defend- 
ant Moore and simmed by George Clark, which document was trane- 
mitted to plaintiff. It further appears from the testimony that 
subsequent to this time, plaintiff commenced a guilt in equity 
against the heira of Jonathan Clark (which suit is pending) to 
recoyer the additionnl compensation or sontingent fee claimed by 
him, that said Moore in the first instance appeared as counsel 
representing the Clarks in said suit, but subsequently withdrew 
his appearance for the reason that he would probably have to be 

a witness. 

Plaintiff testified that about a month before the de- 
cree of November 16, 1908 waa entered he had a conversation with 
the defendant Moore ae to solicitors’ fees to be allowed plaintiff 
and defermdanta; that plaintiff stated to Moore that he thought 
that “the fund should pay solicitors’ fees", that while ur. Bayley 
was a trustee of the fund he (plaintiff) had done more to preserve 
the fund than anybody else, that he did not think that anyone would 
object to fees being paid for preserving the fund, ami thet he 
proposed to Moore that plaintiff and defendants should make an 
application for solicitors’ feea ard that those fees, if allowed, 
be divided equally between plaintiff ard defendants; ard that 
Moore replied: “That 12 all right; we can try it; I don't know 
whether we can get them or not; if we can, it is all right", 
Plaintiff further testified that it was hie understanding that 
the allowance of fees "was not for services rendered to my cliente: 
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that money was paid or to be paid from the fund; it was for sorv- 
foes rendered te the fund, and there were a lot of people interest= 
ed in that fund besides my clients". ‘The deferdant “Moore, however, 
testified that "Ar. Wright never said to me that he thought he 

was ontitled to a fee cut of the other parties to the suit to be 
allowed to him as a solicitor's fees. There never was any sugges- 
tion as to the allowances of fees to anybody but on behalf of the 
complainants in the case", and that there wasmever anything said 
betwoen Moore and plaintiff as to defendants taking half of what 
wae to be allowed and plaintiff taking the other half. Mr. Moore 
further testified: 


*In the sumer of 1908 the question arose about 
solicitors' fees. Counsel for the Jonathan Clerk estate, 
Mr. Bayley, x. Webster, Mr. Horace Tenney, were asking 
or proposed to ask, to have their fees paid out of the 
trust fund instead of by their own clients direct, and we 
had apiong discussion about that. iI stated that the fees 
for Ura. Alice Glark and complainants were for the benefit 
of the general fund, a good desl of it, and there ought to 
be that sllowance made. They refused at first to do that, 
and we had a long discussaicn before there wae any ar- 
rangement reached. Mo arrangement was reached until 
within two or three days before the order of November 
1éth was entered. At that time it was arranged that 
they should have an allowance of $10,009 to be paid out 
of the fund, and that Alice Clark and the corplainanta 
should have an allowance of haif of that amcunt. # # # 

I told ur. Wright what my conclusion about the law waa 

and the reason why there was a difficulty in getting an 
allowance out of the case. I said that, as I understood 

it, the only case in which a claimant could recover coune- 

gol foes out of the general fund, was where he wae getting 
a share himself, as a yg to the same litigation, and was 
suing for the benefit of the fund, and that the court fre- 
quently allowed that as a re-imbursement for expenses, and 
that whether we could show thet our action was for the bene- 
fit of the fund depended upon circumstances; that to me it 
was a little bit doubtful whether it came within that rule; 
if it did we could get them, if it did not we couldn't. 
mig on I sald to hin it depernied very much on negotia- 
tions, t I thought we were in a position to prevent the 
other side from getting it, and if they wanted it very bad- 


i might to our having it, and that was the w 
iL Hipked Gut. “1 somtustea those Reotratiors.”— —— 
ur. Prederick W, Clark testified: 
"I first heard about the projected effort to have an 


allowance made in this case, on account of complainant's 
sclicitorsa, at the time the allowance was claimed by lr. 
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Bayley for services for Mr. Webster, and for vr. Cex and 
others, I stated in ur. ¥Yright's gence that there was 
mo more reascen shy Webster and Sayley should be allowed 
counse? fees than ur. Moore should be allowed counsel fees, 
and he agreed with me that if counsel fees should be allowed 
to one that counsel fees should be sllowed to the other. 

Hy statement wae that the allowance wae to be nade to ir. 
Moore, and Mr, Sright coincided and fully approved that they 
were to be made to ure Moore. «2 I think I said the money 
should be allowed the widew om account of her experses, and 
should be applied on ur. Meore's bill against the heirs, and 
Mr. Wright said thet was a perfectly proper thing." 


The defendant Moore further testified that he prepared 
the notice on which the deoree granting the allowance of fees was 
entered. This notice was introduced in evidence, it was signed 
by Wilson, Moore & Hollvaine, as counsel for the complainanta in 
that litigation. It notified the solicitors of the various par-= 
ties that the court would be asked to enter a decres disposing of 
all matters monticned in the Master's report and application for 
further directions, "including the allowance of counsel fees to 
the parties in interest, claiming or moving for the same", 

As to what happened efter the entry of the decree of 
November 16, 1908, the plaintiff testified on direct examination: 


*"; first learned that the $5000, mentioned 
in paragraph 3 of. said decree, had been paid when I saw 
the voucher which was signed Wilson, Moore & Kellvaine 
ana arthur 3, #right. I learned that om December 5, 1608, 4 # 
I had @ conversation with r. Moore on December lly, 1908, 
It was the merest formal conversation in which f said that 
he had drawn that §5000, and I would be obliged if he would 
gerd me a check for half of it and he said that he would do 
60, He afterwards refused to pay mo, * % The signature 
of Arthur B. Wright was not placed upon that receipt by 
anybody in my behalf or under my inetructions." 


On cross-examination he testified: 


“zy don't mow that the check for @5900 was 
paid over to Mr. Yoore in the Master'e office. I have a 
recollestion that there was « meeting of counsel, within 
a fow days after the entry of this decree, at the Haster's 
office. I very likely was there. I always was. At that 
meeting the check was not paid over to Mr. Koore in my 
presences It may have been shuffled over to Nr. lioore one 
way or the other, but I didn't kmow anything about it. » # 
after the decree of Hovember loth, the things ordered to be 
done by the decree in the way of business, 2tc., were the 
subject matter of the meeting at the Master's office. * 
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I did not understand that the money would pass until the 
Ut SO Ath, "be So'ag comearee\iie thc ar pare 
the date of this conversations already bilied mis stiovte 
fold we that he would send me e‘check for e500" 
Both the defendant Yoore end the witness Clark testified 
that the §5000 was paid by check payable te the order of Moore; 
that this check was delivered to Moore by the Master in the Mase 
ter's office on November 25ra, 1906; that there were a group of 
people there at the time; that Moore signed both signatures on 
the receipt; and that plaintiff was present when the check was 
delivered and the receipt signed. The defendant Yoore testified 
thet upon receipt of aaid check he deposited it in the bank and 
credited 1% te said clionts of defendants on account of services 
rendered by defondants in said litigation; that defendants' total 
charge ageinet said clients was $55,000, and that om December 10, 
1908, (via: one day before his conversation of December 11th 
with plaintiff) Moore went a bill to said clients, in the name 
of the defendants, for the total sum of $55,086.15 (the 455.15 
representing sertain cash dicbursements), in which bill said 
clients were credited with said $5000, and with the amount of 
certain prior paynents aggregating $6500, showing a balance due 
defendants of §21,556.15, ‘This bill wos intreduoed in evidence 
and bore the ondorsement of defendants, "Paid, Mar. 3, 1999", 
The defendant Yoore further testified that neither at the cone 
veregation had with plaintiff on December lith, ner at any other 
time, did he toll plaintiff in words or substance that he would 
send a oheck to plaintiff for §2500 of eaaid $5000; that on Fovem- 
ber 26th = the second day efter he received the check for $5000 < 
he had @ conversation at his office with plaintiff; that plaintiff 
gaid that he had been expecting to receive a check for half of the 
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fee; that Moore toid plaintiff that se was much surprised at the 
request, that plaintiff was working under 4 gontract umler which 
plaintiff was being paid by the month, that the morey belonged to 
the clients, that he (Hoore) could not think ef turning over eny 
part of it to plaintiff, and that he (foore) had already credited 
it to clients end hed notified them that it had been done. 

At the close of pleintiff's evidence the defendants moved 
the court to instruct the jury to find the issues for the defend~ 
ante, which motion wes renewed at the close of ali the evidence. 
Both motions were deried by the court and error is assigned thereon. 

At the close of all the evidence, the court called aside 
the respective attorneys and the following eclloquy took place: 


rH COURT: 1 intend to subreit two interrogatories 
to the jury. They are ac follows: 


interrogatory 1. Did the defendant Moore agree 
with the plaintiff ‘right to divide the 85000 involved 
into ¢qual parts? 


Interrogatery &. Did the defendant ‘oore, after 
the payment to him of the $5000 in question, agree with ari 
weenie to send to the plaintiff one-half thereof or th: 
sum of $2600T 


THE COURT: Have either of you gentiemen any cbjec- 
tion to their submission? 


wh, SCOTT: I have no objection, but 1 consider 
these interrogatories immaterial. 


URe MONAB: I have no objection." 
After the arguments of the attorreys to the jury the 
Court instructed the jury orally. A portion of the inatructions 
was as follows, (italics ours): 


“you are further instructed that it appeare from 
the undisputed evidence in this case that in the cause ef 
Clark et al ee Bayley et ale, Circuit court, General Nume 
hg ot gh areige By po | ores oe Rovesber 3 18, 1908» hal 
v among other things ere shou 
Bo solicitors £oF see complainants SS sunt = eS oe Pee Se tol 
3 to See SS Nes the trust Tund by the exectitors under 
the will of nace Clark, deceased, for services rerdered 
/in said cause by the solicitors for the rye wer tye which 
services were for the benefit of the fund and ali parties 
in interest. and it further appears from the undisputed 
evidence that the defendants, Wilson, Moore % Mollvaine, and 


~tl= 


odd fa boalsgiwe down ecw ee tads Yeitnltelg dios ors sade pte 
tio Sifw re Rows Powrsaoe 2 abies galtron ven Tehinbada tot eaeteones 
OS Leynoled yorosr etd dats tino aia 2 btag ante wae % 
wie reve gibi t0 aiebety Joo biuoe {pnoot) of serie: setsette ad 
bettbete yboerls bast (ot00%) ext snes deus aMiteatoltg oF tt ‘to sueq 
.ortob seed bert 92 Sass monks boltitou bast bes eazotto of a 

heron dinabactah ede eonahive s*Pidelatg to vbiota ont Pe a 
«besttoh eid to? eauee? edd bait? of yuh ori sourtbentt “ot ome i 
seoctebive etd fle to eaolo eis $a beveitor eaw eotton Hondw eine 
oro@rrents berg teee ef torte bem dwoo edt i bolneb orem" eno htoat | as 
ebtse belive suusoo ey yoomebtve ett Iie 20 osoty odd ta 
re0alq Xoot yupotion ymtwoLfor ex? bne eyersosse vey 


aobrosagorse ted ows tindue of Doesnt Tt sTAVOD a ar ‘ 
 yawolLot o# eve Yet gamut tot: dias 


eye otcct! Inahrw@teb sad DIG .f YF 
Mort Lat sal Pr eet Scat 








¥ 
SA 
/ ae 





ne pO"toon. ah renga eng bio says 
* Come ,Tolineap xk no0e8 
“wf 49 tossed? tLatleano Yt 


waEtenne I dud amma 4  e- we ave wrest I tion my ig itt? -dnade 








*wolsestde on vad 3 SBATOM 7 ki - Se 
TERR ae — 


“bet yw ed of syerwsse edt 20 watemgTe odd tosh . 
anghvourtan? wis To aokisog A «yore yntt ont hedeurs Lcd ha: 
i _ , 3 atas0 eoptatt).« ar 
Sa | 


Dera 
iene oe 
‘ B s 
. Taw 
* - 7 
ada yy. 748 
° ‘ J ot: 
sertto | rm “e% 
\ 
- 
ry ¥ > 


| 4 
| age weoivtee tt deeaeeeb 
ie ney Nae p igy ome dl 12 aTos 1 al ‘ a 
|  eokiiag fis bee Soyt es tw J, ents eet 

acepetbicet edt ones Stenen Gaaeaen or Ga jos aoe te te 
| Gone ,onkewLiou &£ e1ooM ,roailnw ,adcmbeeteb ect sada eocte dive 










=l4- 


plaintiff, Arthur &. Wright, were at all times durins this 
litigation over the will of Jonathan Clarr, sclicitors for the 
complainants. You are further instructed that the slicwarce 
of solicitors' fees to sclicitors for complainants, as stated 
in this decree of November 16, 1905, was not an allowance to 


complainants or to any of £ SS. but wes af allGwance direct 
te ae solicitors . services remicred to ths Ama and to 
all parties in Inte Sree ee eee eee ee 
the transcript of the record shows that the attorney 
for defendanta objected and excepted to the italicized portions 
of the instructions on the ground that said decree in effect 
allowed said sum te the complainants themselves. fhe giving of 
these instructions isc assigned as error. 

The jury returned a verdict finding the issues against 
the defendants and assessing plaintiff's damases at $2500, and 
ansesred both of said special interrogatories, propounded by the 
court, in the affirrative. 

The defendants filed a written motion for a new trial, 
and aleo a written motion to set aside the two special findings 
ef the jury based on said interrogatories given by the court. 
Both motions were denied and judgment was ontered against defend- 
ants for $2500. ‘The motion to set aside the two special findings 
Was accompanied with a *atipulation and consent", signed by the 
defendants, in which it was stated that the defendants did not 
desire to enter into any dispute with the plaintiff? az te the 
proportions in which plaintiff and deferdants should share, if 
at all, im said sum of 35900, amd that they would 

*Consent and agree that, in disposing of this 
cause in this court and in any court of appeal, it may be 
assumed that, if the said fund of Five Thousard Dollars 
($5000) « » was the property of counsel for complainants 
in said chancery caues and not the property of complain- 
ants themselves, plaintiff herein was entitled tc one-half 
thereof, andi such court may enter judgment aecordingly, 


ami defendants will not dispute the propriety cr legality 
ef such division thereof." 
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HEe JUSTICE GRIDLEY DELIVERAD THE OPIHICN OF THE CoURT. 


Counsel for the defendants deo not argue in their brief 
that the verdict should be set aside as bsing against the weizht 
of the svidence. They urge that the fundamental question, upon 
the solution of which the issue in this sase depends, is, whether 
the award of $5000 was in effect an award to the complainants in 
said chancery cause or an award to thelr solicitors; and, treat- 
ing seid award as a vaiid decree and not yoid, they contend that 
said award was in effect an award to the complainants because, on 
reason end under the authorities, it was mot in the power of said 
chancery ccurt to make any allowance out cf the furd, which was 
the subject of the litigation, except to the parties as reimburse- 
ment for expenses incurred which irmred to the benefit of ali 
parties in interest, ami hence, ac plaintiff's action is grounded 
om the hypothesis that the $5000 belonged to the solicitors, plain= 
tiff cannot recover of the deferdants the portion of said sum of 
$5000 claimed by him, or any part thereof. 

the portion claimed by plaintiff is one-half, or $2800. 
ami defendants, by their "stipulation aml consent", abcve mentioned, 
agree to this if the said sum of $5000 sc awarded was the property 
of plaintiff ard defendants, as counesl for the soeplainante in 
seid chancery cause, and was not the property of said complainants 
themselves, 

By the express term® of paragraph 3 of said decree of 
November 1¢, 1908, the said chancery court, “having heard the 
representations of counsel upon the question of solicitors’ fees, 
and upon application ef the seversi parties for allcwarces for 
solicitors’ fees to ve paid out cf the trust fund", adjudged that 
the "counsel fof Plainants” were entitled te have an allowance for 
"counsel fees", and were entitled to be paid the sum of $5000 out 
of aaid trust fund, the court finding that the services of said 
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counsel were "for the benefit of the fund and of all parties in 
interest". Ay the expreas terms of said paragraph & of said de- 
ersé, also, the court adjudged that *sounsel for Fdéwin F. Reyley, 
one of the Trustees", was entitled te "“sclisitor’s fees" for 
services remiered in the cause in the sum of $19,000. In paragraph 
5 of the decrees the court ordered that the executors pay to various 
parties certain enuwaerated sims of money, including the "sums al- 
lowed by the court as counsel fees in this court, i.e. $16,900", 
and in paragraph 9 of the decree the court ordered that certain 
mamed solicitors, “who as scounsel for certain charitable corporatinns 
had remdered valuable servicer tc the court, be paid the sum of 
$2509. Beosuse of the language of the decree we think it clear 
that the chancery court interuied to order, and did order, tht the 
several allowances for sclicitors’ fees and for counsel fees be 
paid to the solicitors as distinguished from the parties. e think 
it alsc clear that said court ordered that the allowarce in question 
of $5000 be paid te the plaintiff and defendants, as counsel or 
solicitors for the corplainents. The trial court in the present 
case so instructed the jury, and further instructed them thet said 
allowance was not am allowsnce to the complainants in that litiga- | 
tion but was an allowance direct to the defendants and to the plain= 
tiff, as solicitora, for services rendered to the furd end to all 
parties in interest. If counsel for defendants ars correct in 
their contenticr that said award was in effect on award te said 
oomplainarts, then the jury were erroneously instructed, 

Te the sontention of counsel for deferrinnte, counsel for 
Plaintiff reply, in substance, (1) that in some sasee an allowance 
for sclicitors’ fees ray be maids directly to the solicitors and 
that under the facts of this case the allowance here in question 
#as properly made directly to the plaintiff and defendants herein, 
and (2) that the contention of counsel for defendants amounts to a 
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collateral attack upon the decree of anid chancery sourt; that 
said chancery court had the power to make, as it did, the said 
allewance directly te the sclicitors, and thet said decree, even 
if errenseus, is binding upon the parties to said litigstion and 
@ll others whose intereats are affected thereby (the said decree 
not havins been reversed upon direct precesedinzsse had for that 
purpess), ami that such a construction of the decree, as claimed 
by counsel for deferndanta, cannot be invoked, in this ecllatersl 
proeeseding, to contradict the plain languare and overwhelm the 
plain intent of the decree. 

Gounssl for defendants, in support of their contention 
aboye montioned, argue in their brief that “sllowances of the 
character of thet made by the court in its decree are granted in 
accordance with a principle, which precludes any right on the 
part of soliciters to claim, cr power in the court to make, any 
such award in their favor"; that “that principle is that where 
one of several parties interested in a common fund has incurred 
expenses in carrying om legal preceedings, which have benefitted 
the fund, ari consequerntiy all the parties, he is equitably en- 
titled to be reimbursed for his reasonable expenses cut of the 
fund"; and that "that principle affords no basis for an allow 
ance to the solicitors of such a party". In support of the argu- 
ment counsel cite the cases, amcng others, of Trustees v. Greenough, 
105 U. Se 527, S52; Mohr-Yeil Lumber Co. v. Ruasell, 54 5.2. 
Rep. (Gae) 1005, 1006; Helm v. Smith-vee Co., 79 Minn. 297, 2923 
Morgan v. Fidelity & Deposit Co., 28 3. H. Rep. (Ga.) 857. Counsel 
for plaintiff do not queetion the "principle", as abcve stated, 
but contend that the same does affori a basis for the allowance 
being made by the court in some cases direct to the solicitors, 
and cite in support of their contention the cases of Central RK. 
& Be COo ve Pettus, 115 Us S. 11¢, 1243 Weigand v. Alliance 
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Supply CGe, <4 Wie VSsu 155, 1615 Hogers ve O'kary, G5 Term. S14, 
519; Meddaugh v. Wilson, 151 U. Se 553, S59; Adams ve Kehlor Goes 
SE Fed. Reps oO1; Ek Parte Plitt, 2 Beil, Ure, “0, 479. in the 
Detius case, supra, certain solicitors filed their petition in a 
guit in which they hed rendered services at the instance of cer- 
tain complainants representing a class of creditors, as the re- 
sult of shich a fund had been brought into court, seking that out 
of this fund they should be ailowed reasonabis scompansation for 
their services. ‘the sourt below held this to bs proper and entered 
a deerse in favor of the asclicitors in the sum of $35,161, and 

the case was appealed to the Supreme Court of the United States. 
It appears in the reports of the caze, {as published im Book 28, 

at page 915, of the Sdition of the "Lawyers' Co-operatives Publish- 
ing Company", which owbraces volumes 110 to 115 of the reports of 
seid Supreme Court) that counsel for appellants made the points 
that “if am equity arisea at all, it ie in favor of those sho paid 
petitioners for the services performed", and that "the performance 
of a duty, to clients who had paid them to perfor= it, brought 

the fund into court, and those who paid for its performance ere 
entitled, if any, to re-isbursement". The Supreme Court reduced 
the amount of the decree to the extent of awarding to the solicitors 
(appellees) the sua cf $17,590, with interest. Hr. Justice Harlan, 
in delivering the opinion of the court said (11% U.S. 124; italics 
cure): “it is clear that within the principles ammounced in 
Trustess v. Greenough, (105 U.S. 587) Branch, Sons 4 Co. and 

their co-complainants ars entitled to bs allowed, out of the 
property thus brought under the control of the court, for ali 
expenses preperly incurred in the prepuration and sorduct of the 
suit, including such reasonable attorney's fees as were fairly 
earned in effecting the result indicated by the final decree. 

And when an allowance to the complainant is proper on account of 
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themselves without any application by their immediate clients." 
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The opinion then proceeded to discuss the contention that, as com- 
plainants had not incurred an obligation to pay the amount awarded, 
- the’ allowance was improper, and the conclusion was reached (pages 
126-127) that the services of counsel were to be estimated on the 
basis of what had been accomplished not merely for the complain- 
ants, but for the entire class. 

Counsel for defendants further argue that “the rule that 
an allowance of fees in a chancery proceeding must be in favor 
of the party and not in favor of his solicitor, is of uniform ap-=- 
plication". They cite decisions of the Supreme Court of this state 
(McMullen v. Reynolds, 209 I1l. 504, 508; Lilly v. Shaw, 59 I1l. 72) 
to the effect that in partition suits "it is erroneous to enter 
judgment and order execution for costs in favor of one not a party 
to the suit, unless express authority for so doing is given by 
statute". They also cite two California decisions (McKee v. Soher, 
71 Pac. Rep. 438-9; In Re Scott's Estate, 83 Pac. Rep. 85-88) to 
the effect that in the administration of estates allowances for 
attorneys' fees should be made to the administrator or executep 
and not to the attorneys directly. They also cite several Illinois 
decisions (Anderson v. Steger, 173 I1l. 112, 118; Callies v. Callies, 
91 Ill. App. 305; Miles v. Miles, 102 Ill. App. 130, and others) to 
the effect that in suits for divorce or separate maintenance an al= 
lowance for solicitors' fees should be made to the wife and not to 
her solicitor. Referring to these decisions in divorce, etc., suits, 
it is to be noticed that section 15 of our Divorce Act expressly 
provides that "the court may require the husband to pay to the 
wife, or pay into court for her use, * «+ + # « such sum or 


sums of money" etc., and that our statute in relation to proceed- 
ings for separate maintenance by married women (Chap. 68, Sec. 22, 


Hurd's Stat.) provides that “the court may grant allowance to 
enable the wife to prosecute her suit as in cases of divorce", 


We think that these divorce, etc., cases, as well as the partition 
cases and the cases where estates are being administered, cited 
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by counsel, ere much different in cherester from the present 
case, ami that the rule therein amnounced is not applicable to 
the facts of the present case. 

After careful consideration ve sre of the opinion 
that, urmier the facte of this case and under the authority 
of the Pettus case, supra, and the other cases cited by counsel 
for plaintiff, the chancery court not only had the power to 
make said award of $5000 to the solicitors of the complainants 
in said chancery litigation but alec thet the court did not err 
in so doing. The conclusion follows, we think, that the conten- 
tion of counsel for deferdants, that seid award waa in effect an 
award to said complainants because said court had no power or 
authority to mare the award except to said complainants,is with<- 
out merit. Ard, in our opinion, the decisions in Pike v. Pike, 
123 Ill. App. 553, 557, and Stuart v. Boulware, 15% U. S. 78, HO, 
cited by counsel for defendants, when read in connection with 
the facts of each of thoas cases, do not support a contrary con- 
Glusion in view of the facts of the present case. 

it is appsrent from the evidence, we think, that there 
was a fund te be preserwed ani that the services rendered by 
plaintiff and defendants herein in said chancery litigation vere 
such as wers not alone for the benefit of said conmmlainsants but 
for cthers in the same clages, ‘The court expressly found in said 
decree that seid services were "for the benefit of the fund and 
all parties in interest". Plaintiff testified that "there were 
a let cf people interested in the fumd besides my clients", and 
that when he talked to Mr. Moore, befere the entry of sald decree, 
as to an allowance of fees, he suggested to him that "the fumd 
should pay solicitors’ fees", that the fees, if allowed, be 
divided equally between plaintiff ani defendanta, and that Mir. 


Moore agreed to this, but expressed doubt as to whether they could 
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get an allowance. ‘While Hr. “Moore denics making any euch agree~- 
ment, it appears from his testimony that in the negotiations 

which followed as to the severs! allowances for fees, counsel 

for the Clark estate ard acumsel for complainanta both claimed 
that they had rendered valuable services for the benefit of the 
fund, that counsel for the Clark setate propessd te ask that their 
fees be paid out of the fund, that posaiblg both counsel for the 
Clark estate and counsel for complainants were in «a position to 
prevent either from obtaining any allowarce, and that finally it 
was agreed that the several allowarces should be asked for in the 
asounts maméd in the decree. By the terse of the decree the allow 
ance of {5000 was to the "counsel" for complainants. Sy said de- 
cree, also, the executors were ordered to pay, out of the avyaile 
abie funds in their hands "in carrying out said decres under the 
Yaster's directions", various sums of money, including the sum of 
25000 to the solicitors for complainants, and by the decree of 
December Sth it appears that said sum had been psid to said solici- 
tors and a receipt taken therefor. Inagmich as it was #611 Enown 
thet plaintiff and defendants were the solicitors for ssid complain- 
ante, it is a fair inference, - think, that the Master would re- 
quire that the names of both plaintiff and defendants should ap- 
pear on gaid receipt at the time of the passing of the check. 

And, in fact, the deferdant Moore signed both the names of plain- 
tiff and defendants tc said receipt at that time, ard, in the 
language of said dcecumert, acknowledged recsipt of said sum of 
$5000 "in full psyment of the asount due to the undersigned as 
complainants’ sclicitors" under said decree. Sy this act, ve 
think, the defendants mist be held to have accepted the benefits 
of the decree, notwithstanding the aubsequernt action of the defend- 
ante in crediting the complainants with the entire sum on an ine 
debtedmess then owing from asid complainants to the defendants for 
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fees, and, in cur opinion, in this collateral preceeding the 
deferdants canrot now be heard to say thet said award was in ef- 
fect an award to said complainants and net directly to plaintif? 
and defendarts herein. ‘The chancery court certeinly had the power 
or jurisdiction to sake the award directly te the solicitors, and, 
even if the court erred in so doing, the decres is birding upon 
the parties to said litigation and all others whose interests were 
affected thereby. (Stempel v. Thomas, ©9 111. 146; Byyant v. 
Ballance, 66 111. 188; iverson Vv. Lobsrg, 25 Ills 179; Weigley 
ve Matson, 125 Ill. 64.) 

Inasmuch as it appears from the eviderce that plaintiff 
has from time to time been paid for services by veaid complainants 
in accordance with the provisions of the contract of June 17, 1005, 
4t is argued by counsel for defendants that plaintiff, efter being 
paid for all his services in the case by his clients, should not 
be entitled in equity to additional pay, for some of the same work, 
from other persons with whom he had no contractual relations, mere=- 
ly because those persons happened to have benefited thereby. A . 
sufficient answer to this is, we think, that the proper place to — 
have urged this point was before the chancery court at the time the 
allowances were made. It also sppeare from the evidence that no 
agreament has been arrived st between plaintiff and his olients 
as to the additional compensation, provided for in seid contract, 
an the event of a settlement or successful issus of the litigation 
in which plaintiff was employed, and thet plaintiff has a suit now 
pending against his said clients. if any equities or rights arise 
out of the finel determination of this case in favor of said clients 
in respect to the matters involved in plaintiff's said suit they 
can probably be adjusted in that litigation. 

It is alsac contended by counsel for defendants that the 
special interrogatories, submitted to the jury on the court's own 
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motion, should not have been so submitted, and that the court 
erred in not granting defendanta’ motion to set aside the special 
findings of the jury, answering said interrogatories. It appears 
that the court, before submitting the interrogatories, asked the 
respective attorneys if they had any objection to their submission 
and that the attorney for defendants replisd that he had no objec- 
tion but that he considered them immaterial. It is well settled 
that an objection to the action of the court in the trial of a 
case, in order to be preserved for review, must be made in the 
trial court. (Chicago Hansom Cab. Co. v. Havelick, 131 Ill. 179, 
181; People v. Lee, 246 Ill. 64, 71). Not having objected at 
the time to the submission of said interrogatoriss, defendants 
cannot here urge that their submission was error. But assuming 
that these interrogatories asked the jury for special findings on 
immaterial facts, as contended by counsel for defendants, we do 
not think that the judgment should be reversed on that account. 
The special findings returned were not inconsistent with the gen- 
eral verdict. If the special findings were on immaterial facts 
and if those findings had been just the opposite to what they were, 
still the general verdict would not have been affected. (Jackson- 
ville, etc. RX. Co. v. Southworth, 135 Ill. 250, 257.) 

Finding no reversible error in the record, the judgment 
of the Municipal Court is affirmed. 

AFFIRMED. 
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HARLEY KEFK, @ minor, by ¥ 
Gerbaum, his mother anid n 
friend, 


ERROR TO 
Plaigtiff in Frror, CIRCUIT COURT, 
VS. COOK CMINTY, 


OMPANY, 


Defendant in ary | § 3 if A. Py ¥ 2 


MR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION C¥ THE CCURT. 


CHICAGO RAIL#AY 


This is a writ of error to test the ccrrectneas of 
the action of the Circuit Court in extending time for the 
filing of the bill of excertions in tha case of Heek v. 
Chicago Railways Company, (No. 16034) in this court on ape 
peal, and in entering an order for the filing of such bill 
of excepticns nunc pro tunc. The identical crders scught 
to be reviewed in thie writ of error wsre properly involved 
in and were considered and disrosed of in the case on arreal. 


This writ of error is, therefore, diemissed. 


ERIT OF FRAGR DISKISSEL. 
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PHILIP? YEREER, 


Defendant in Errof, EAROR TO 


7a. FURICIPAL SCuRT 


HENRY FINTOR and NICHOLAS, a SETA. 


WIETOR, cG-pentnere doing 
business ae ETETOR BROT¥ARS, ¢ 3 
Pisintiffa/in rrror. 


ef Sng st nING TUSTICE SRAVES 
DELIVERED THE OPINION OF THE COURT. 

Plaintiffs in error are fiorists. On the preszises 
where their greenhouse is loeated there is also a bern. In 
the loft of thie barn is an ost bin. This bin is entered 
eniy from the ioft by asane of a ater ladder resching from 
the fleer ef the loft to «x platform formed by planks ths 
project out from the wali of the bin inte the loft abont 
eighteen inches and extend into ani acrosa the bin, forming 


a bridge or walk to the oprosite side of the bin, shere there 





f2 a door in the outer wall of the barn, through <hich the 
grain te be deposited in the tin is conveyed in paile from 
wagons below, This bridge or walk ie seven or eisht fest 
above the bottom of the bin. It is composed ef three 2 x 6 
inch planks about twelve fset long, lying side by aide and 
on a level vith te bottom of the door. Cn the sane level 
ans imsedintely in front of the outside dcor in the bin is 
| & platform on which the pereon stands eho eapties the pails 
of grain oo they sre sent up. Aboye the platform at tne 
tep of the etep ladder there is an opening into the loft 
teenty-tz0 inches wide ani five feat and six inches high. 
There is no opening into the bin through which light pene- 
trates except the two openings mentioned. In the loft cute 
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side of the bin there sre four windows. Fhen the left is 
well filled #ith hay ai] of these sindows, exeert one, ars 
ecvered and adeit little or ne iisht. The cuter door of th 
bin throuch shich gersin is brousht in is copaned and eloaed 
from the inside. Te cpen it it ia necessary to slish the 
ladder frou the floor of the ioft tc the platform snd crose 
the bin on the eighteen inch bridge or walk. Tefendant in 
error bad been exployed by plaintiffs in error in and about 
the business for sone tine, but had never been in the oat bin 
above described and did not know how it was conetructed beyond 
the facts that it wae entered from the left and thst grain was 
tsken in through the outer door by & peteen Bho stock on aome- 
thing not chservable from tne outside. On the day in question 
a lead of oats wae brought to the barn and Heary Fietor, one 
of plaintiffs in error told defendant in error and a fellow 
workman %9 g° and wnlosd the onta, ant that was ali. Oo 
directions wers given as to how it should be done or which 
one of the esployes should go up inte the bin. Neither wae 
any warning of danger or any information as to how the bin was 
conatructed civen, Defendant in error vent into the loft, 
ascended the ladder to the entranee of the bin, stepred his 
left foot inte the bin and on attempting to tare the next 
step his right foot missed the flanke of which the bridge or 
walk wae composed and he fell to the bettom of the bin and 
wan injured, He brought auit in the ¥uniciyal Gourt and obe 
tained a verdict and juderent for #500. 

¥e are asked to reverse tie care beounse tne evidence 
fails to show aesligence on the pert ef plaintiffs in errer 
or due care on the part of defendant in @errer. - 

It ia the duty of the aaeter to use reasonable care 
to furnish the servant a renponabiy @afe place in hich te 


work. It is alee the duty of the waster to warn the servant 
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of any dangere connected with ths work *hich ss ia cireeted 
te perform that are not known to him or reasonably chvicus on 
ordinary observstieon.  f5ish City sf Chiesss, $4 Til. 
Appe, 311; Kirk v. Skally, 79 111. App., 64. 

fnctner or not the bin inte which defendant in errer 
*aa recuired to enter in order to parferm the work rewuired of 
him was, in view ef at] the senditions shown, a dangersus 
Pressed Stee 


flisce was a question of fact for the jury. 


Cer vw, Hers sO07 Tll., 376; JLilincis Steei So, v. 
Ryeka, 200 I11., 28. ¥e@ think the finding of the jury that 





it wae such a piace is axply surported by the evidence. hile 
aeveral witnensea tastified that at different timea «hen they 
chserved it, thay sere able to see the coniitione there, there 
ia no proof that the condition aa to light waa the see wher 
they cbeerved it aa «hen defendant in error atteanted to entar 
the bin. He testified that when he attempted to enter it, 
it ne so dark that he was unable te eee anything inside of 
it, even sfter he had resohed the entrance to it. The decided 
weight of the evidence tends to show that he did net Enew any 
thing about the conditions inside the bin, and there is nothing 
te indisste that plaintiffs in error had any reason te surpoee 
he knew of the dangera to which he sould be exposed in unloade 
ing the cats. Under these circumatances it was the sanifeat 
duty cof plaintiffs in error, when directing defendant in error 
to 49 work that would nsessenrily require him to enter the bin, 
to inform his as ts the eonditiona there that sight net in 
view of the unlichted condition of the bin be observed by hix. 
On the question skether defendant in error saa guilty 
of contributory negligence, the law iz well settied that tre 
servant Khas a right to aasume thst the aster Fill not exposs 
his wunnecesaurily and wzitheut sarning te dangers cf snich he 


is ignorent, and when directed te perform a siven sarvice he 


ics 


aed 
befosxih af od doldy dyew ed? Adie betoensoo etegaab yaa IO” 
ao euoltvde Yidenonte: 10 mid of meoad ton ase, todd meolseg- OF 
[iT #@ .oneohsD 30 yO. .v delet aaottavaesdo yxentbae- 
oP2. ge QGh IKI OT .ylkedS pe dey . (fit. ale 
zo2z19 at ganbasted dolde etak aid aft tom a0 tedtad?,.. i» sie 
to bettgpes Axon od? wxe?r9eq of sebte al 19%88 Of Sesiepes, ser 
| smpasased ® yarods aaclsihaco et? Lin lo valy at saw att 
28 dons oXiut edt 20t tos? Io, aekteeup s sew opolg = 
o2299 {9078 stoghiil OTA ,-Lit TOR eitonoll sy 209 a0 5 
tant wut ed? to aalbart edt datdt oF  ,O088. «Zit 00S. adage i ; 
aLia® .sonedtve od? yd hefroquee yigme at sosig & dogs som gk . 
eds ase sexi? tnexrstiib 2a tad? beltisess. eecnendiv, fazevee: — 
ored? ,@x902 emoitlinos edt ea of aids er9r, ese, att bevaeedo. fe 
eae suet Of? teow tdgtl of as noltipnes edt saat 20087, one : 7 
zatgs of. hefsmetie wise al tasbaeteb. aede ea ot bovresdd xome | 
th x9dne of botqmetts od modv tad? beltisoot 9B nid ar 
Yo ebical gaidtyse sen of oldoms Raw od tadd_ ce 
bebtosh exT 21 of oometian edt fedeast bad ad: ratte O¥O at 
tre woud ton bth od tha? wods OF sbast, eoneblvs, oat te talon 
gaidtoa et xed? bas oid od? ebient anoltliwog eat fv HOOF 
snoqqse Of soseet Yas bod worse. ak sTRitaiale tad? ote Lb a, 
~baolayv at beeoyxe od Sivow od dnide of exegaak edt. Yo wenden 
deotinan si? eaw th evgueinavotle seed? soba “eatso oat a 
‘Torre ok ashasted gnitoerwlh sadw gxomse at. attitniela te tab he 
ald edt 19309 of ata etiupex YLitanseoea biwor tad? s10¥ 0b. of 
nk fou tdgin tnd? e19|d? sanitinass sat of ef sid wxolal of 
aid ¥d bawsgade od ald od? to aoliiinoo, bofdatiaw eds to woiy 
viityg sew rotre ai ¢aebacted$ t2adtodx aot teeue 9dt00 $ er 
odt ted? beltton Liew el wal. odd .eo0ms Lia eu?ee2stenp 4 
gecqxe fom Ilie qetsem od? tad? savers oF tights) 0) 220 tnavree | 
ed doldy to e1egaai of yatesaw tvodsin, a aka 


96 odivras aevis « arotx84 of Seder andn.tan eerorahoad 


















, 


- 





4 


eel 


_—) 


ooo —_ -—=—v = soe ww.) 





a 


haa 4 right ta rest aseured that there ia ac danser in ite 


performance of shich the master haa not advised hin. bla 
Stes} Se. Ys KeFadden, 186 Tli., 3443 Zils Stsai Cc. Ue 


Ryska, 103 Ii]. App., 347; Haase vy. 8. 8. & $. RR. Ce., 
97 Ill. App.e, G24. 

AS already auscested, the evidence fairly tends te 
ahow thet defendant in error eae Lencrant of the conditions 
of the bin aad that shen hs extered inte it it waa so derk 
that he could aot see thore conditions, 


It was & question of fact for the jury to detersine, 


‘in view ¢f the directions ef hia zaeter tc de the “ork without 


sarsing him of any danger in 40 doing and in view ef the soe 
@ition of the bin as to light or the isek of it, whether 
4efendant in error exercised suck care for his oem aafety at 
ami just before the time of the injury as a reeasonshly cautious 
and pradent persen wonld have exercised unier the eane or 
Similiar circumstances. 

The jury found he «as tn the exercise of such care 
and #8 @Sh a0t asy their finding ia so wanifestiy contrary 
te the weight of the evidence aw to warrant a reversal of 
the juignent. 

Finding so reveraible error in the record, the 
judgwent is affirmed. 

JUDGNERT AFFIRMED. 
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SIEGFRIED SCHULEIZ, Jr., 
Plaintiff in Er ERROR TO 
KUSICIPAL sonRT 


OF CHICAGQ. 


We. 


BICHAEL T. TULLY, | f 
Defendant in firror. 
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DELIVERED THE OPINION OF THE COURT 


On August 18, 1910, plaintiff in error lessed from 
defendant in error for residence purposes a fist in « fiat 
building then being conetructed, for the term of tro yeare 
ani @ix gontha, beginning Octecher 1, 1216, at 2 monthly rental 
of €5C per month, peysble in advance. It w2% atipulsted in 
the jesse, smong ether things, that the bath room should be 
equipped with shower bath fixtures and that the kitchen door 
and siniows and large double glass door in front should be 
equipped with burgier catches and belts, There is a contro- 
versy between the rarties as to whether the fiat was finished 
and ready for scoupaney on Ostober 1, 1710, but in any event 
plaintiff in error did not tuke roesesaion of it until Cotober 
Sth of that year, At the time of the leseing pleintiffr 
in error sas occupying a flat under 4 lease that expired 
Septesber 30, 1910. feteeen Cetober lst end 15th, 1910, 
Pleintiff in error sith his family roomed at a hotel, and in 
the weantine stored hie goode in 4 warehouse. The burslar 
bolts and catches etipuiated for sere not furnished oy the 
landlord. Yor the shower bath fixtures stipulated for the 
landicrd furnished a "epray* fixture, “hich, a@ near as can 
be determined from the record, was a2 amall cheap apperatus 
Geeigned to be connected with the ordinary eater inlet te a 
bath tub by s emoll rubber hose and to be held in tae bend 





Or ,SI80 .myet de ue 

2 SIM OE 5, PRS ue == “bight ae 
yg SOeee ~ 
Shai . 


ME. «Meteo se = at ; 
st ,¥IGIVHOS TF es 
St tlsetese so art 


. Sewer: shh ; 









GT? #2RK4 
* THINS LATIOINTH 
/-QOAOTRO YO 


evs ALE: a 


TaI0). ant wo goTRI9 sSET a 


mozt beeest sorte al Wiicleiqg ,OLeL {et teugwa’ ad! RD 
Polit Boat Pel? 2 aeedqueq eomehleok a6? a0aze Al Paskest ab a 
B19 ot To mie8 edt TOY , hes oer seMEe: Boted not? panpitet 
Latnes ylarnon © te Ofer ,F rettera0 Seinniyed qodrnea Rie baw 
at boteteytte sae $T * Jeonerba: af eteneeg vernon 20 OBE 20 
ed fiwode moot Afed ad? feds yepatdr’ onto gacas eenet, ot 
wo RedodIY out Jed? hae eoxutzPt sted testis Wee RegytapE” 
od Hivode 2aox2 al rc0ob erally elduot eptal hte ewohdiw tne 
Orinoco « ni ere8a?r 8 .stiod bane poroeas taigaid Avie beqqlupe ; 
bedeicit see 2Kf% ef% tedtome of an estten: edt Reeeien qedey 
txove ete mi Jud ,OFOT .f tedoltad no Yonaqooe tot Ybaet ban | 
sedoted fins tf to aolesseeo> etat gon SED sorre ah Wientsty | 
Wiiftatsla gaiesst edt Yo este Saf Ph © Tee Peds to avat 
hezicxe tad? ores s tohoas #212 « aniyquoos aan torent 
Ol ,ATEL See tel vedeto® avewhsS .OL8L 06 aednesyeR % 
ai bae glefod a ae bemoox yliast eld dtin sorte nt ttitetetg 
zeiginé sdf .eewedexex 4 at shoo, aid bor0%s galtncon ofd 
ed? yd Bodelazet ton e2ee 102 betalaqite eogeten bas: 08heg: 
edt 10% beveluqite sextet died xewode oft -a0% -orotbanh | 
fio Ge T88R a8 edotde eStw2nit "“yerge" a bedetat? eso fbems 
br tereqqe qaede ffeme a sew ybroves os sont bontarateb. 96 
# Of %eicl tote yxsrtbio ssf? athe beteeanes ed 07 eagtend . 
Daed od? mt blod od of oe “a ‘ 


-_ ah J ean x 
——_ ete tt bine Se 


















wn 2 = 
ef the bather while in wee. Plaintiff im errer bought and 
{natalied the burglar belts and estehes xt a cost of $1.05 
and a shower bath fixture et a coet of 957, the naval and 
eustomary morket price of which was shown te be $35. i 
wea etipulsted on the tried that the actual rental walue of 
the flat from October i te October 15, 1810, se $25. Plsin- 
tif?’ in arror broveht suit in the Kunieipal Court to reoover 
of defendant in error for the items contained in the Toliowe 
ing itemized bill: 
*"fSo0m rent for plaintiff and family from 
Sotober ] to Cotchar 15, 1910, inclusive.....954.00 
Storage fros Coteber 1 to October 15, 192°, 
inolusive, and cartage from sarehouse to 
said flat of plaintiff's household gooce...+- 28.00 
Gar fere for plaintiff Cotober ist te 
Qetoner Sth, Inclusive. casazs v.22 er eerste tease 3.00 
Burgiar oatches for deere and wincews of 
Said flat ERORBL TOM cca rene seca sseresssesannase 1.56 
Window shades for said Flatercsescassececccceses 10.81 
Shezear bath for watd a ee ee ee ee A? OO 
Sleaning a aha ola aileataaiaad ii $ * 
The jury found the iseues for plaintif? in error ana 
aeseased hia damages at 225, ani judgment wae entered on the 
verdiet. Plsintiff in error being dissntisfied «ith the 
amount of the danasges asasseed brings this record here by 
writ of error and insists that the triel court erred in re- 
fusing to pereit him to introduce evidence 6 corroborate 
his on testimony that the flat was not ready for ocoupancy 
by October 1, 1910, and in wtriking frow the recerd sni exe 
cluding from the consideration of tae Jury #12 evidence in 
yelation to the items in hie itemized bill, for room rent 
from Coteder 1 te Cetober 15, 1910; for ear fere; aac for 
axpensen of cartage and storage of his nenseheid gecda. Re 
alae argues that the court erred in inetructiag the jury aa 
te the measure of damages, but ae to such inetruction he hae 
failed to assign error and, therefers, that question is not 


presented for our consideration. 






- § @» a 

bar Sdgwod w8v19 at WLentat® .new mt sokdw redtad ode % 
BO.if Yo sndo A ts weiotes bas eficd telgsud edt ‘pettavent 
bate Loury oft ,8S$ Yo te6o & te emwtx? deed r8K0ds reaps cong 
21.883 96 0% awode e&« dolde fo colng tedten yrancsenb 

to ouvlav Lotnny Leutoe sa? teat Lott od? mo betalagtts Oo bed 

~atalt 288 aew ,O4GL .Si tedotoO of f redyrod soak saltieMe iy 

tevo0e7 ot t2yoD Logtsiank edt at thue $d300%6 20TTS ot 24F...¢ 

bi fot b49 ni bentahnod auott edt wot torre at taebastes to vd 

‘skthe onttntey it 





aG 


go1t eliaat hae Yiteatat< wet taex oua® 
00.828... .oviaufoat <UL —Sh wadotet of £ soe Se eine 
eOLRL SL r9edo?00 of £ redo200 mort egaTo#O 
6+ saucdeise mo a01} cuagusanane sovlestoak 
00.86 ...,.8b003 biodeauod See to #alt Sine 7 
| 7) Of tal redo700 Yrisatelg Tok exe wD 
06.£ ccvccercceccceccccceccdViauloat eMtet gado? 220 Pao q 
a to awobnim ban eteob 202 ye teigau@ 4 
"€ @ereewwrenvntet eevee ee ween eeeneoenevane on 
£8.05 eeeceres conse venecase? 212 bine 30% sebade eeoade wobante > % 
oS nalwiias hed = a nee one aie ise eT 6? ect - 


iene vv re cnnae ahaiae <eatRE® 


: shi ane ; 

haa 20320 ab Titsalsl¢ xe? sousek ad? havot vaet att a 4 
ed? ao batetns ean freshest bas —838. te wopased ett beemenes F 

| 88P Atle bette ltanath sated some ah Tsatekt ~atetbaee 
Yi eaed bigoen aid? agniud Deseenes seqeneh odd Yo Paavo 
—&t ak batre Jue Letit odd fad? etetent, hoe 20858 Yo Seiad 
SIKIGOTIOO SI sOGebive SeyhottAl of ahd 2tmeg ' 
YOnAqwees Tot _beer fom sew Paf2- oft” taasqansioreetill | 
“x5 bas byoosy of? mos? guldixte af hase on. sonnet 
mt sonobive {1s gent edt Jo aobtersdtenoo eat mor? nathale 
fave woot Tot glikd boxineth eff mi emstdeed? or aotratet 

102 Sie jetat wo TOY yOICk oe 

el ,ahoos MModeaued etd to-egstete meses « oseneaes 
as vint ed? galvourtent «2? berte- ‘o 
eed ef aoitousrteat dose at an-tud :ceepamabte © 
toa st aciteeup tad? gorokeredt- be TSR aBylnen of © 
ee 20% 


















i, 





~ 3 « 

Ghether the flat was rceady for cecupaney on Cotober 
3, 1916, was one of the oostroverted questiona ef fect in the 
engage, It #28 error fer which this case muat be reversed fer 
the court to refuse te permit flaintiff in error te corroborate 
hia own testimony om that issue. 

It is senceivable that a state of facts sicht ve 
shoen in this came warranting the resavery of the enumerated 
items an apecial damages arising from the failure of & lande 
lerd to have the denieed premises ready for sescupancy by the 
etipulated tine, but the record in this ease shoes ao such 
atate of facta. It was, therefore, proper thst the evidence 
intredueed be excluded, 

If its fact the fiat was not ready for securancy on 
Setober 1, 1910, pleintiff in error waa entitled te recover 
of defendant in error the oash market walue of the leasehold 
interest for the time he was kept out of possersien by reason 


of the fact that it was not ready for occupancy. Birch ve 


Re a ee ce 


Food, 123 Ill. App., 358; Grisaheiner v. Bothnan, 105 111. 
App., 585; Green v, *ililiamn, 45 T21., 206. It is etipuisted 
that if there is a risht of recovery for thie iter the damage 
would be #25, 

If the landlord failed to furnieh fixtures that he 
agresd te furnish, the tenant Bad the richt te buy and ine 
etell the same and recewer ef the landlord the neceseary costs 
ef s0 doing. Kigbsll & Ce, v. Dogsett, 62 12]. Apr., 528. 

In view of the fact that thie case must be re-tried 
it would not be proper to discuenm the evidence in detail. Yo 
Say the mont for it, the only iteme for which, under the evi- 
denee here, plaintiff in error sould recover are $25 for the 
value of the leasehold interest, $55 fer the sheser bath 
fixtures furnished and installed by hin, and $3.05 for the 
burglar bolta and catchea furnished and inetalied by pin. 
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Bhat the evidence on the next trial mcy show, of course, #e 
can not predict. 

For error in the exclusion of eompetent evicence 
om a material isaue in the cane the judgxent ef the Funiciral 


Court is reversed snd the csuse is remanded to that court. 


REVERSED ART RENASTED. 
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G. %. OVERALL, ) 
Plaintiff Error, EPRCR TO 
ve. RUNICIPAL COURT 
CRICAGC KOTOR CAR GCYPANY, a OF CHICAGC, 
corpcratis 


i fefdent in Error. d 
| Defefdent in Error. } 1831.A. 276 
MA. PRESIDING JUSTICE GRAVES 
PELIVERED THE OPINICH OF TRE CCURT. 

Plaintiff in error brenght suit in the Nuniciral 
Court to recover damages growing cut of the purchsse by hin 
of a Landauliet sautomebile body from defendant in error, 
Claiming that the same was werranted by the defendant in error 
to be preperly constructed and perfect in every respect, and 
that the same was not a8 warranted. 

Plaintiff in error's claim slao included an item of 
#5.78 for au over paynent by him to defendant in error on a 
bill rendered. There is no dispute that the claim of 75.78 
was @ just claim. The case *a8 tried with a jury. At the 
close of the plaintiff's case, the court on motion of defende 
ant in error instructed the jury to find the issues for plsine 
tiff in error and to aseese his dsmagea at $5.78. Judigmsent 
was entered on thie verdict. It is claimed the court erred 
in giving the perezptory inetruction and in ruling on the 
admission cf evidence. 

The settled rule in thie stste is that « peremptory 
inetruction to find the iasves for the defendant is prorer 
shere there is neo evidence in the record which standing slone 
with all reasonable inferencea te be irawn therefrom fairly 


tends to aupport the pisintiff's case. Libby, KoNsii & 
Libby v. Cook, 222 I1]1., 205. 
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The peremptory instruction in this Gese sae a 
direction to the jury to find the issues for the aefenisn 
as to the clsim for dsmagee growing out of the purchase of 
the automcbile bedy and the warranty of the same and tne 
rule announced in Libby. NeSeil 4 Libby yv. Cock, supra, 
appliea,. 

In order +o establish the case of plaintiff in 
error, it was necessary to establish ths purehsese, tis 
warranty, a breach of the warranty and damazes. The pur- 
chase and warranty are conceded py counse] for defendant in 
errer. There ie agple proof in the record tending te anor 
a breach of the warranty, dut there is ne preef from #hich 
the jury could determine the amount of the damare suateined. 
For want of evidence from zhich the jury could assess the 
damazes plaintiff failed to establish his right te reccver. 
It was, therefore, not errer to give the peremptory instruction. 

The measure of darazea was the difference between 
the actual value of the property at the time and place of 
the delivery and what it would have been worth if it saa been 
az warranted, 

There ia some evidence ir the record tending to 
show what the bedy purchased veuld have been worth, if it 
had been as warranted, but there is no proof of what it was 
worth in the condition it wae in fact in when it eae delivered. 

There vas an attempt made by plaintiff in error to 
prove what it was in fact worth when delivered, and cne wit- 
ness, Buell 8, Dutton, testified that it “waa valueless. This 
evidence #aa, hosever, stricken from the record by the court 
sua sponte. The reason for so doing is not apparent fro 
anything in the record, and we are unable to cenceive any 


juetification for #0 doing. The witneae had shown himself 


toe be qualified to express an opinion and plaintiff in error 
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was entitled to have the benefit of that opinion. At ieast 
two other proper questicns were asked cf shia witnesa in an 
attempt to get before the jury his estiazete of the value of 
the tedy at the time it waa delivered te plaintiff in error, 
to which objections were suatained by the court. 

Plaintiff in error while on the stand aise quaiified 
as a witnese to the vaine of the body as warranted, and as it 
in fact was when delivered. Re testified he knew the cost 
ef such bodies and what they sclid for cn the market; thet he 
had been familiar with them for ten years, and had exanined 
and priced nearly every make in Chicaze. Yet the court 
held ke was wot 2 competent witness and refused to allow nin 
te teatify on the queation of vaiue. 

For errors of the court in rulings on the admiesion 
of evidence the juignent ia reversed and the cause is re- 


mandéed to the Hunicipal Court. 


REVERSED AND REXANDED. 
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PEOPLE OF THE STATE OF ILLINGTZ” 

ex rel. CLARENCE BH. are 2 
“7 APPEAL FROM 

Ws. 


CHICAGO CITY RAILZAY COMP. 
corporation, T. £. HITT 
dent, and R. B. HaAMILICE, eecreterys, 


\ Appellants. 83 I.A. ad 8 3 


< 
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WR. JUSTICE BAUNE DELIVERED THE CPIRICN OF THE COURT. 


COOK COUNTY. 


) 
| SUPERICR COURT, 
Sos 


Gn March 26, 1908, Clarence HK. Yenner, the owner 
of 20C shires of the carital stock of the Chicago City Railway 
Company, filed hie petition in the Surericr Court for xanda= 
BUR against said cempany and T. FE. Mitten, its president, and 
R. B. Huwilton, its secretary, to compel the rerrondents to 
perBit him to examine the books, records and accounts of 
said company. The respondents ansreread said petition and a 
dewurrer interposed by the relator to ssid anever having 
been carried back to the petition and sustainec, the relator 
elected to abide by his petition and the sane waa dismissed, 
This judgment cof dismissal was reversed by the Suprene Court 
in Venner v. Chicago City Ry. Co., 246 I1]., 170, where it 
was held that the relator's right cf inspection of the books, 
records and accounts of the: respondent railway company was 
referable to section 13 of the genere] Incorporstion Act, and 
the case waa remanded to the Surerior Court for further pre 


eeédinge in sccerdance with the views expressed in the opinion. 





Uren the redocketing of the cause in the Superior Court dee 
BUrPer was overruled 24 te the retition and sustained as to 
the anawer, and thereupon the respondente filed their anended 
answer, to which the relator interposed a general and srecial 


demurrer which «sa sustained by the court, and the resrondenta, 
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having elected to abide by their esid amenced anawer, & pore 
emptory writ of mandamus was directed to be issued against 
the respondents commanding them, forthwith, to admit the 
relator and his duly accredited representative or represen 
tativee, and to give to him or them aceess to all of the 
books of account and records of the said Chicago City Railway 
Company, including the records of the Board of Tirectorsa, 
Executive Committee and stockholdera of raid company, ana of 
all the contracts entered into by said company with any ond 
all persons, and it was ordered that said admittance and ace 
cess be rermitted from day to day during business hours and 
in such a manner aa not to interrupt the order of busiress of 
the corporation until said examination a@hall have been cone 
| pleted and that the relator or his duly accredited agents 
| 
. may take such remorarnda or copies of auch entries or records 
| as in the judgment ef the relistor, his representative or 
representatives may be deemed necessary, and further tuat 
gaid examination shall not reach baeko beyond the year 1901. 

To reverse said judgment, the reeponderte prosecute 
thie appeal, 

Th@. amended ansver filed by the respondents is, in 
subatance, aa follows: 

*Reapondents admit that the relator appears on the books 
of the company to be the owner of certificates numbered and 
dated and issued as atated in the petition, and that the 
reepondents company was incorporated as stated in the petition, 
and executed a trust deed of atated in the petition, but 
deny that the number of bonds to be issued thereunder 18 
unlimited and admit thet the board cf directors may borrow 
such limited amount aa in stated in aaid petition. Heapon= 
dents admit that the relator made request of the respondent 
Mitten in a letter dated June i8th, 1907, prior to sald aate 
of anid truet deed se stated in ssid petition but deny that 
said Mitten failed cr refused to anawer said inquiries. Re= 
apondents deny that the bourd of directors ore guided by 
J. P. Morgen & Company or any of them, or thot said J. P. 

— Korgan & Company claim to ect for cr represent any najority 
of the stockholders or atand in any fisucisry relation as 


 eteted in the petition or thet the esid board has permitted 
J. P. Morgan & Company to gain any advantage or benefit as 
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stated in the pstition, and deny that the reaponaent ccrpore 
aticn has improperly or unls*fuily or ecorruptiy apent any 
aoney for the purpose cf influencing voters aa stated in the 
petition or for any purpose, or that say smount of money 

apent for auch purpese can be discovered through 2n inspection 
of the bcoke cf szxid serpoeratioa or eny other irreguisrities 
er beepchas of truet as stated in the petition cr at ail, 

or that it is the intention of the reasrendents to suppress 

any auch facts. 

"Respondents sdmit one, Zoline, to have been appointed 
a3 agent and represartative of relator ea stated in the petige 
tion, but deny envy presentation cf a power of attorney or 
izmand except a6 thereinafter stated, and deny tast the 
aesretary had full charge or control of the booke and records 
ag elleged to have seen demanded out ad#it that ssid 
secretary stated 22 is shurged in the petition ani admit 
thet said Zoline called upon said secretary aad then upon one, 
¥ellvaine, ani then upon said Kitten and was referred to 
ons, Bliss, ae stated in the petition, Sut deny any demand 
excerpt as thereafter stated. 

Reercnients deny the allegations ef said petition aa to 
the negotiations of said Zoline with said Bliss except as 
thareainafter ateted, and deny that eaid Blies siated tc said 
Zeline that the information furnished *as all that sould 
be furnished or that asic Slias ever refused or was ever 
suthorized by the reapondents or said board of directors 
te refuse said Zoiine the privilege of any further ¢xanina- 
tion of said beeka and papers. Respondents deny the request 
fcr #aid examination of said beoks and papers, was not made 
for apeculative purposes or to gratify idle curiosity or that 
said relator seska the writ cf mandamus ae a stockhclder for 
lititimate purposes or for the pretection of hie rights or 
those of the suic corporation. Respondents state that the 
relator had never made er caused te he made demand fcr permis- 
sion te inapect and examine the recorda, becks cr papers of 
e2id corporation, excert as thereinafter eet forth respecting 
the request of said relator, by hig said attorney, to cbhtain 
a list of the stockholders and tco examine the resciuticen of 
the board of directora authorizing the issuance ef bonds 
secured by the mortgage of Juiy 1, 1907; that the cniy 
de@and or desandsa made by said relater, or by his ssid attorney, 
te examine the records and books of said compeny consisted 
of a demand to examine generaliy the books, records ard 
papers of said company, sithout specifying or euggesting what 
particular bocks or recorda relator desired to examine, or 
concerning what period of time covered by said books and 
records, or sny aatter by which any bocks or papers #hich he 
desired could be idertified; that said reletor at no time 
Tepresented or made known to the respondents, or to Gither 
of them, the matter or mattsra coneerning which he desired to 
inspect said books and reserds, other than that he deaired 
a list of the stockholders and an opportunity to casa#ine the 
reaeletion of the beard of directors authorizing the aale of 
said bonds as afcresaid, nor did said relator at any tine 
exhibit or make known to the respondents, ox to either of them, 
the existence of any claim, matter in dispute or controversy 
between said relator anid aaid company or any officer thereof, 
in connection sith or concerning which aaid relator desired 
tc inspect said becka and recerds, nor did anid petitioner 
at any time specify what particular bocks, papers and réeccrds 
he desired to examine, except the record of the sceting of 


the board of directors at which was adepted the resolution 
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authorizing the isevanee of bends, as afcresaid, shich record 
aid relater was allowed to examine, and wae furnished st 

hie request with a copy thereof, nor did said relator at any 
time specify the veare or pericd of tixe covering which & 
desired te examine the bocks and records cf said company; 

that the books and records cf said ecorpeny consist of hundreds 
of volumes, covering the recorda, accounts and trensacticns 

ef the company, extending over a peried ef many years, and 
that the accumulated files and papers ef the company are s¢6 
numerous and of such tulk asa te require a iarge store rcom 

tc contain them, and it is and wae manifestly impeseisie to 
produce a1] such books and records unless in some way the 

eaid relator or his representative identified the limite of 
the period or in some general way the mattere concerning which 
books and parers were to be produced. Respondente further 
atate that en the 28th day of July, 1907, ssid Zoline ¢csilaa 
upon seid Bilas, of counsel for asid company, «ith raterence 
to the demand of said relator to inspest the corpeny's books 
and records; that asid Bliaa then and there réquested said 
Zoline to state what infermation the reiator desired and shat 
book or record he wished to examine, in reply te which request 
axid Zoline stated that he desired a list of the atockhelders 
of asid company and to examine the resolution of the beard 

of directora suthorizing the issuance of the bonds secured 
under said mortgage of July ist, which was ail the inforsation 
atated or suggested by said Zoline «hich he or the relator 
desired, and the only cause cr resson aasigned for desiring 

an insrestion of said recorde and books; that thereupon said 
Zoliine was permitted to exemine, without objection, the 

record beok of ssid company, containing, smong others, the 
minutes of the meeting of the board of diresctore at which 

eas adopted the said resolution sutherizing the issuance of 
bonds aa aforessid; that aaid Zoline then and there proceeded 
to and did examine, vithout interruption, said record bock 

and made notes and memoranda therefrom; thst after he, eaid 
Zoline, had examined said book for about an hour he yeluntare 
ily returned the aaid book ani asked if he could be furnished 
with a copy of said resclution, ae it wss of great length 

and wuuid require econaiderable time to copy; that on tie 
following dey, or the day thereafter, a copy of said resolu- 
tion, together with a list in writing of the stockholders of 
eaid company, were furnished te said 7Zoline by said company 

as requested; that thereafter aaid relator, without maxing 
any further demand, left at the office cf said company, cn 
Auguat 1, 1507, a copy of the notice attached te said petition, 
and without making any further demand or request, and sitheut 
further communication on the subject and without waiting to 
receive any ansvéer te his derand, filed, on the same day, his 
petition for mandamus in this cause, having ;reépared sia 
petition crevious to the service of said notice, ani tne 
réapondents on information and belief allege that said petition 
was filed before said demand was delivered at the office 

of said respondent corporation. 

Respondents further etate concerning the nattera menvion= 
ed in said amended petition respeoting the alleged reiationsa 
between exid company and J. P. Korgen & Company, and the 
payment of a commission for the sxle of said bonds, and tne 
allered payment by the respondent company of moneys for the 
Purpose of influencing votes in favor cf anid ordinance; 
thet said watters were never brought to the sttention of the 
respondents or ¢ither of them by aaid relator, or by his 
representative, prior to the filing herein of ssid amended 

petition; that the first notice or claim made by said relator 
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in reapect to said matters or either of them was by the filing 
in hia e2id amended petition, nexrly sicht montha after the 
filing of nis criginal petition; that in reapect to the mat- 
tera isst above t@ntioned the réapondenta atate tiat the 
relator has not shown any irreguiarity or misconduct in the 
paveent of comzissions to s1id Yorgen 4 Gempany, for the sale 
of ssid bonds, or in respect to any transaction or relationship 
between the said company and d. ?. Morgan & Company, nor in 
respect to the alleged expenditure ef xeney for the allezed 
nurpose of influencing voters of the said City of Chicago; 
that the board of directors of said company are not guiced 

by instructiona from said ¥Yergan 4 Company Sut waid directors, 
in the management and control of the affairs and businesa 

of anid company, act in accordatce with their own individual 
judgment, guided only by a sense of duty and responsibility 

%O the company and ite stockholders, ani with no cther desire 
than to faithfelly discharge their duties ana subserve the 
intsreets ontrusted to their charge; thas the oaly money 

paid to ssid Borgan & Company by the respondent company 28 

a brokerage fee or commission of teo por cent. for tne sale 

of $7,000,CO0G of the bonda of said company; that the payment 
of snid commission was approved and authorized by 24a beard 
of directors, and the action of said board of directors in 
that behalf, toxzether with the action of asain beard in 
accepting the ordinance of Februsry 11, 1907, and in executing 
the anid trust deed of July 1, 1907, and authorizing tie sale 
ef the bonds thereunder, was in ali respects ratified and 
confirmed by a renolution of the stockholiers of the respone 
dent company at the recular annual stcckholdere' meating, held 
on Febrvary 17, 1908, at which mecting there vas represented 
178,622 shares, out of a total of 180,CO00 shares comprising 
the whole of the capital stock of the company, and of which 
number 178,061 ahsree voted in favor of said resolution, while 
only 353 shares in which wera ineinded the 300 shares held by 
the relator, being oniy one-ninth of ene per cent. of the 
tote] nushber of ahares of said company, yoted ssainst ssid 
resolution. 

Respondents further allege that the respondent corpore 
ation and themselves aa officers of anid corporation are not 
required to further exhibit or to allow toe enia relator any 
further inspection of the books and papers of said corpora- 
tion for the reason that the enid relator aske and demands 
aush inspection for no lawful or lezitimate purpose but on the 
contrary for the soie unlawful purpose of attempting to levy 
blackmail upon the respondent corporation and aaid demand of 
esxid relatcr te inapent said booke and repere and srid in 
spection is required by relator soleiy to advance the purpose 
en the part of said relator by the threat of oxporure of 
the private and confidential business of said reapenient 
corporstion ebtainea by him to compel eanic respordent corpore 
ation or some one interested in its affairs to pay to reiator 
#@ large sum ef money te he demanded tr him 28 a eardition of 
his not further prosecuting his said demand. 

The respondents further sllege thet the relator forned 
his scid purpose before he acquired or owned any eteck in saic 
corporation snd having formed auch purpose he xequired hie 
said stock not in good faith nor as a bona fide inveator in 
the stock of asid company but solely with the design cf mnking 
@ beris for and of advancing his illegal purpose as aforesaid 
and in connection therewith respondents allegr that the 
circumstances under which the acid plaintiff acquired the 
siares of steek held by him in the ¢sfendant ctapany were 
as follows: thst on or about January 11, 1905, a notice was 
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published in all the principal newepacersa in the Clty of 
Chicago, and in zany of the Yew York papera, notifvine the 
holdera of stock in the Chicoage City Railway Coaspeany tnat 
certain parties rerresenting a syndicate, made up from the 
stockholders ef said company, sould purchase at ths price of 
$200 a share all stock which the hoeldere thereof xould deposit 
with the ITllincie Truet & Savinga Beuk, Chicags, provided a 
majority of eaid capital stxck waa deposited on or before 
Februsry 15th, 1505; that st the thme said notice appeared, 
negotiations were being carried on between the City of Chicage 
ang said Company, relative to tringing abcut a settiement of 
the local traction problem, ami there waa then pending before 
the local tranespertatian committee of tie city council a 
proposed extension ordinances aleng the lines exbecied in the 
ordinance aubaequentiy passed by the city on February il, 1907; 
thet these nesotiations had been rending for scveral years and 
had been ziven the widest publicity throughout the scuntry; 
that pending such necotiations the city council issued tempor- 
ary pormite from time to time, terminable at the siil of the 
city, pormitting ssid company to cantinue the operation of 

ite atreet railway, as subetantialiy ali tne rights of tie 
company in the streets of the city had rrevicuély expired by 
limitation wndar prior granta from the city; that on Jenuary 
24 and 25, 1905, information waa published in the daily 
nevgpapers of the City of Chiesge to the eifect that a majore 
ity of the atock was in sight, and that there was no doubt 

but that such majority would de deposited with said bank bé- 
fore the expiration of the period fixed in the actice of 
Janusry 11, 1205; that teo days after this notice appeared, 
said relator, on January 27th, 1905, made his firat nurchase 
of stock in said company; that a fes cays thereafter, on 
Pebruary 3rd, a nctice was published in the newspapers to the 
effect that a majority of the stock was then dgposited, and 
that payment therefor would be sade at once, without waiting 
wntil the conclusion of the period fixed in the nctice of 
January llth; that on the following day, February 4th, anid 
relator bought fifty shares of the stock of @aid company in 
the name of his clerk, Truman Taylor; thst two days later, 
#aid Taylor executed @ power of attorney authorizing the tran- 
efer of said fifty shares to said reisator, and on the sane 
day said relator bought an additional fifty saures in his 

Own name; that subsequentiy, on July 15, 1965, said relator 
had the Taylor stock transferred to himaelf on the books of 
the company; that thereafter, nezotistions hetecen the city 
end the company were publicly ccentinued, seeulting in the 
passage of the ordinance of Pebruary 11, 1907, which ordinance 
was accepted by the company on April 15, 1907, and om Juiy lat 
following, the company exeouted the mortzage or truat deed 
securing the bende of the compuny, which were to be sold ang 
the proceeds ured in rehabilitating the street railway evetem 
under the provisions of eaid ordinence; that tefore the 
execution of ssid mertesse, said relater began his sttacke 
upon the cesreny by addressing a coumuimicution, under date of 
dune 18, 1807, to the president of the compeny, in #hich he 
demanded that the president furniah his full information regard- 
ing the proposed bond issue, and information respecting the 
éstisated cost of the improverente to be mude upon ssid rail- 
way syatem as contexplated by the direetora of said company, 
if any such setion ras contemplated; that on Jume 27th, ccune 
sel for the company, in reply to anid rélator's cosmunication 
of June 18th, informed the esid reisteor that it was neither 
usual nor practicable, or in the opinion of the cfficeres of 
the company desirable fer the interests of the company, to 
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limit the board of directors in the exercise of their powers 
in the dischargs of their duties fer the benefit <f the core 
poration, by an advance statement to the stockhoicers of 

the expeated action of the bosrd; thet asid reiator cn June 
29, 1907, in reply to ssid communication, scddressed & letter 
to the cresident of anid comrany, in which ietter said relator 
gave notice that he protested againat the issue and esle of 
any of the worteage bends as proposed, sithough he knew that 
such bond isane sas abaolutely necessary to be made, and he 
further gave notice that ke sould take such further action 

in the matter, looking to the protection of bis rights ee a 
stockholder, sa he wight be advised was proper, and requested 
the rreaident to bring the letter and protest to the attention 


of the Board ef dicectors; that two weeka later, on July 16th, 
said relator addresved a ietter toa the company, in which he 


appointed seid Zoline as his ezent and representative 

inspect the bocke emi records of the company containing the 
minutes of the srocesidings of the atecekholdera, Girestors and 
executive committee, and the beokea of &teount of eaid company, 
and authorized anid Zoline to make all demande which he mignt 
deem necesgary in the premises and to delegate snuck persons 
er persons as he, said Zoline, say dasignate, such partes of 
the authority thereby acnferred as enid Zoline might deen 
axcadient er sroper; thet on July 25th, 1907, pursuant to 
and in aid ef hia achene te wrongfully extort money from 

said company, and fcllowing hia uveusl practices in euch cases, 
and in order te afford a pretext upon *enich to base the 
subsequent action taken by him, and which he then conteme 
plisted taking, eaicd relator on ssid date addressed a come 
gunication to the company in which he protested azainat any 
action being taken by the ooupany under the crdinance of 
February llth, on the alliezed ground, as atated by him in 
@aid communication, that the aaid ordinaneé waa void and 
conferred ne rights upon the company; that thereafter, and 
pursuant to said scheme, aaid reiater filed nie petition for 
mandamus in thia court on Auzguat 1, 1807, and subsequentiy, 
cn Auguet 15th, 1507, addressed another comsunicaticon te said 
company again rrotesting agsinet any action being taken under 
@aid ordinance ard followed thie protest by filing in the 
Superior Court a bill in shansery, in which ssid relator alleged 
that said ordinance of February llth *#as void, and prayed for 
an injunction reatraining the respondent company from pro- 
ceeding or acting under said ordinance, and that the same 
should be daclared wold, ani that a reaagiver skould be ap- 
pointed; that the respondents demurred to said bill, and, up- 
on hearing the desurrer wae @ustained and the Dill sas aise 
missed for want of equity, from which order said relator 
preascuted an appeal to the Supreme Court; that in said 
Supreme Court eaid decree was «affirmed, whereupon gaia relae 
ter sued out a srit of error frow the Surreme Court of the 
United States thereon; that in the event said relater should 
suceeed in hia anid suit is having said ordinanee cesisred 
invalid, the reault of such suecess would render practically 
worthless the shares of stock owned by hire and would deatroy 
practically all the rights and franchises of said company 

to operate atreet railwaya in the streets of Ghicacse, 211 of 
which 4s well known by said relator; that aa characterizing 
and exposing the purpose and intention of said relator ree 
apondents allege that ssid relater ia now, ani ias been for 
many yeara last past, engaged alwost interruptedly in tha 
business and practice of exterting money from large corpcrae 
tions; that in buying said steok, and in saking duxanids and 
threats and prosecuting auites egainst said company saia re- 
lator hae acted in the rexsular and ueunl course of his esida 
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buginesa and occupation of attmepting to "hold up" and extort 
mensy from ccrroerations; that his said practices have deen 
so notorious and unremitting, and have extended over such a 
long period of time that he hea acquired a nations] repute=- 
tion of being a professional in that line of Business; that 
in the carrying on of ssid business Se employ! nurercua 
clerks and acaistanta, and a2 oacasicnsa require, or expediency 
suggests, usea the nemes of two of his clerke, ¥Fillianm H. 
Francis, andi Truman A. Psylor, as complaining stockholders 
in many of hie suits against corporations; thet dy mexne 
of actices in the public presa and in finencis] journsls he 
keeps in touch with proposed isrortant changes or consclidae 
tions among ths large ccrporations throushout the country, 
and upon being thus, or otherwise, aivised of any such pro 
posed action, he isnediately surveys the situation and if in 
his judgment it presents a profitable field for extortion by 
threate he buys a few shares of stock and besina aie attack 
by acrving notices of protest upon the company and dcrande 
for insrection of the company's books and recorde, and here 
notices and threats fail to accoxplish ki2 purpose, he insti- 
tutes 2 ateckhclder's avit to prevent cr set aeide the core 
porate action complained of, and a8 auxiliary taereto usually 
files @ petition for wandemus to inspect the books and recerds 
of the corporation for the purpose of discovering, if possible, 
some irregularity or pretext to aia hig in further attacks 
upon the company; that among the number ef corporations 30 
attacked by said relator for said purposes are the folioxing, 
viz.: Chicago, Reck Islend & Pacific Haiiroad Company, the 
Pullman and Yagner Palace Car Companies, the Amslgaxated 
Copper Company, the Farners Loan & Trust Coepany, the United 
States Steel corrcration, tne Union Pacific Railroad Cosnpany, 
the Atchison, Topeka & Santa Fe Railread Tompany, the Pure 
lington Aailiread Company, the Continertal Trust Compsny, the 
Bay State Gas Compsny of Facsachuesetta, the Erie Railroad 
Coupeny, the Boston and Albany Reiircad Company, the Yew 
York Central Railroad Company, the American Bater Forke Come 
pany, and the Centres] Trust Conreny. 

Respondents further sllege that in the case ef 
Rock Island R. R. Co. an important change in the aff 
that csmrany wa29 published in the fail of 15062, and sahcrtly 
thereafter on Hovember Ist, said reiator bought 100 siares 
of Rock Island stock, and on the 24th of November he bournt 
SO shares in the name of his clerk, fruman A. Taylor; that 
a few daye ister, December 2nd, he served a written proteat 
against the proposed action centemplated to be taken by the 
company; and on December 26th he made a demand for a liat 
of the stockholcGers, and three Gays later, sma again, on 
danuary 16th, made a demand to examine the booke and records 
of the Company; thet on January Sist, within two mon*the 
after he bought the atock, he filed a bill in hie cwn nane 
attsoking the reorganisation and asked for the appointaent of 
a receiver for the company, and followed this by filing, cn 
Aprii a8th, a petition for a writ of mancemps; that both 
evits were dbroucht in the Cirenit Court of Cook County, «and 
neither auit reached a iinal determination, Fréiator having 
erocured a settlerent, and beth euite sere dismissed on 
stipulations signed by counsei after, as respondents upon 
information and belief allege and $0 charge the facts te ds 
that said plaintiff had exteorted a lurge sum of money for 
his settlenent thereof, and all of said acts were done for the 
purpose of such extoxtion; that in the case of the Puilman 
and Wagner Comraniecs the rropoaed plan of consolication of 
the Pullwan and Nagner Companies wae published in October, 
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1899, and a few seeka later, said reiator purchased 106 shares 
of stock in the Wagner Company in the name of his cierk, 


William Francis, and on tha following dey he purchased 160 
aharee in the Pullman Company in the name of said Truman A, 


Taylor, and on the same day dexanded certain information 

from the company relating te a circular issued by the Pull- 
gan Company outlining the rroposed plan ef conscligeticn; 

that a few daya later, on November 28th, and within two 

weeka from the time he bought the stcck, he commenced a suit 
againet the Wagner Company in Yew York in the name of said 
Francis seeking te enjoin the proposed consclication; tiat 
hia application for an injunction was denied, from 2hich 

order he appealed and was defeated; that cn Decerber 5, 1899, 
a atockholders! exeetins of the Pullman Company was heid +8 
vote on the consolidation, at which meeting sll ctock excert 
relator's veted in favor of the plan; thst relator's attorney 
was present and objected to the action taken anc on the 2ane 
day he sent to the officers of the Pullman Company a corny 

of a bill in chancery, previously prepared, to enjoin the 
company from sarrying out the plen of coneclidation, and 
rec@iving no response, he filed a bill in tne Circuit Court 

of Cook County on December 28, 1699; that subsequentiy he 
filed a petition in the Superior Court in the name of said 
fayler for a writ of mandamus te inapect the booka end 

recerds of the Pullman Company; that these suits were sube 
asguently settled andowere dismissed by 2tipulation of the 
parties after, aa respondents upon information and belief 
allege and ac charge the facts to be that eaid reiator had 
extorted a large eum cf money for hie settlement thereof, 

and all of hia said prooredings were had for the purpose of 
said extortion; that in the case of the Amalgamated Copper 
Company the complainant Geer, filed a bili in Hew Jersey on 
April 25, 1301, to reatrain the company from buying certsin 
copper property, and upon hearing of this auit, aaid relator, 
on Way 2, 1901, and within a few days after suit was etarted 
by Geer, purchased 100 sharea of stock of the copper company 
and on the next day, May 3d, filed_a petition te join in the 
auit a3 a party complainant. Resendents further sllese thet 
in the case of the Farmers Loan rust Company, &4i1G relator 
brought the auit in the name of hia brother, George L. Venner, 
te restrain the trust company from engaging is the banking 
businesa, which was the chief business cf the company, tnat 
esid relator became a atockkolder of said trust company on 

ay 18, 1899, having purchased 100 shures which represented 
but cne-fourth of one per cent, cf the compeny's total capital, 
and two monthea later, on August Ist, brousht the suit which, 
if it had been successful, would have put the company out ef 
business and rendered his stock valuelesa; thet, upon review 
of the case in the Appellate Division of the Supreme Court 
of New York, that court in its opinion stated that "The capital 
stock of the defendant company is $1,000,000) and it in no way 
appeara that any other atockholder is in sympathy with the 
effort of the plaintiff to restrain the defendant from carry- 
ing on what muat be regarded aa a lucrative part of ita 
business, Whatever may be the plaintiff's motive in inati- 
tuting auch an action, it is clear that the suit is not for 
the purpose of vrometing the intereeta cf the other stock- 
helders or the welfare of the corporation"; that on being 
defeated in his attack against said trust company in that 
suit, he brought ancther suit againat the company in the New 
York Supreme Court to enjoin tne company from doing business 
in Illinois, wron the ground that the commany was conducting 
its business in that etate without authority under its charter 
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and that ite acts were uitra vires; taut said trust company 
refused to buy its reace, and said relstor vas defeated in 
the litigation; that the acts of said reiator aferésaia #ere 
done with a view to extorting money from said trust compsny. 

Respondents further aiiege that an tie case of the United 
States Steel Corroration the beard of directore of that come 
pany on Karch 4, i80c, passed a resOlution uirecting tie 
finances conmittee to nrerare a report recommending the retiree 
gent of the company’s preferred atcck to tae smount of 
$20C,000,006 in exchange for bonds; that two days iater, 
Kareh Gth said réiator bought some siiares Gi stock in the 
company, and on Arril 25th following, filed a biil in the 
Supreme Court of Hew York to restrain the company irom iesuing 
bonds under a resolution of the stockholders passed Hav 13, 
i9Gé; that ca dune ¥Y, 1202, said reiator's motion for 42 
erelininary ingunction waa denisd by Judze Lacombe, of the 
U. 3S. Gircuit Court, tie suit having been removed from tie 
State Court on application of the defendant, and the acts of 
#2id relator aforesaid, were wnidertaken with the view ofr 
extortion as aforesaid, 

Respomients further allege tnat in the case ci tne Union 
Pacific Railroad Company, Venner brenucht several enits sesinat 
that cowpany, one in the uame of hia brother, George L. Venner, 
and one in which relator and relator'sa clerk, Francis, were 
coepisintiffe; that in tae istter euit relator hiaself veri- 
fied the complaint on February 23, 1898; that he also broucht 
an action in the @. 8. Circuit Court for the District of 
Sebraska against asid railroad commany, in which suit he tes- 
tified at Beston, Hass., before a eprecial master, but the 
master's revort was never filed, the litigation heving been 
settied and aiscoutinusd on teres eatistactory to said reiator; 
that in one of these suits relator secured an ex parte iniunce 
tion preventing the company from issuing its refunding donds, 
and the comrany being anxious to make immediate disrosition 
of its bonis, s¢tiled with relator, and in that way got rid 
of relator and the injunction; that all of the acts of said 
relator were done for the purpose of extortion. 

Respondents further allese that in the Atchison, Tepeka 
& Santa Fe Railroad case, reiator fiied a biil in Kis cur 
hame against the Atchison, Torekna and Sants Fe Railroad Cone 
pany tO enjoin it from acquiring the stock of anctner railroad 
company, and a rroposed plan of consclidation; that reistor 
purchaged his eteva in tiie Aichison Company sncrtiy oerecre 
he filed hie bill, and, in reference to his recent purchase, 
Justice Brewer in hie opinion, saia: 

"It vould seem as though his purchase under euch cir- 
Cumstances was an impiied recognition of tre existence of 
such aseumed power. For, of course, it would not be toler~ 
able for a party to buy inte a company with the purpose of 
invoking the sid of the courte tc compel the company to 
desist frow a policy which it was pursuing satisfactory to 
its then stockholders.*® 

Respondents further aliege that in the Chicago, Buriington 
& Quincey Railrosd case, relator purchased some shares of stock 
in the Chicago, Buriington & Quincy Raiiread Comwpeny, enc 
inmediately thereafter filed a bill in tha Federal Court of 
Icwa to enjoin the Burlington Company of Lilinois from iexsing 
its road te the Rurlington Comprany of Towa; that upon the 
hearing of the case it was made to appear that veiator had in 
fact boughhk hia etock after the lease which he sacught te 
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enjoin had been made, and he was ccnsequently defeated in his 
atterpt to hold up the company, although his said acts were 
performed for the purpose cf extorting money from said cor- 
poration; hat among various cther suits of a similar charac- 
ter brought by eaid relator vere t*eo suite brousht by nin 
eazainet the Great Northern Railroad Company, in one of which 
he was recentiy defeated teforethea United States Surreme Court, 
the other of which ia atili rending; that in iike manner he 
sought to prevent the leasing of the Roston & Albany Raiircad 
to the New York Central, the comaolidation ef the Vesatern 
State Bank, the Continental Trust Company, ani the U. 5. 
National Bank, the reorganization of the Hay State Gas Come 
pany of Kassechusette and the plan cf cons -lidation of certain 
corper vroverty, rerresented by Nears, Kidder, Peahody & Go., 
ef Boston. 

Reapondents further aliege that a few of the many other 
eases in which the conduct and manipulstions ef said relator 
in extortionate proceedings have been under seview by the 
courts are the follicwing: Archer vs. American Water Yorks 
Co., SON. J. Eq., 33, in which the chancery court of Kew 
York declared him guilty of fraud ané Goublie dealing in 
connection with the affairs of the Yater Forks Commany, and 
of frauduiently attempting to deprive other stockhcicers of 
their holainga. ¥cVetgh ve. Continental Trust Cc., 35 %. Y. 
Supp., 195, in which it xppeared that @ sortgage on the 
Denver Water Yorks Co. had been forsclozed, and after the 
property hac been bought in on behalf cf the bonahoicers, 4 
reorganization was in process when relator brourht an action 
to @nbarrass and prevent the proposed pian ef reorganization, 
and in zhish the court found hin euviity of duplicity and mise 
representation, «nd among other thinga said: 

*It is alissed in the ecmplsaint that Nr. NeYeigh wae in 
1893 the owner of 570 shares of the Denver Tater Company's 
stock, and that he ia the owner of these shares at the 
present time, and that the suit is brought by him for the 
purpose of protecting his interests as 4 steckhcider. It 
now arpears by the distinet statement of kr. KeVeigh thet he 
ia net a ateekhclider in the Denver ¥Yater Sompany and thst he 
hae no interest shatever in any of the matters referred to in 
this suit.*****It is plain, a2 has been #aid above, that the 
moving spirit in all thia litigation, beth in Colorade ani hene, 
is Hr. Venner, by whom the complaint herein was verified and 
who makes the principai affidavit on the moticn. His attitude 

with reference to the whole of this matter has been #0 ine 
consistent, so questionable and #0 peculisr thet his present 
effort te reatrsin the operations of thia new water company 
dees not commend itself te the consideration cf the court.” 

United “ater Forks Ce. va. F. Ll. £ T. Co., the U. 8. 
Circuit Court cf Appeals for the Eichth Circuit found him 
guilty of fraudulent conduct, Venner vs. F. L. & T. Co., 
in which the U. &. Court of Appesis for the Fifth Circuit 
found him guilty of fraud, Holly Fanufacturing Co. vs. VYenner, 
in which he wae found suilty of wiilful surpressicn of evie 
dence in the ccurt of which proeceedinge he #28 recuired to 
produce his becks «hich he claimed were lost, and in which 
the court charseterized his stery as the most surprising and 
remarkable ever offered in @ court of justice and heid that 
the disappearance of hie books wae by jesign and not by 
accident. Acpleton Pater Works Co. va. Central Trust Co., 
in which the United States Court cf Appeals for the Seventh 
Circuit confirmed the decision rendered by District Judge 
Seaman, holding relator, on an "undiaruted showing®, and 
eapecially on his own affidavit, guilty of fraud, and charac- 
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terized him as a "schemer"; the mortsagee, the court saica 
ie *entitied to protection against euch achemes and eschermers 
ee arrear disclosed in the transacticona set ferth in this 
record.* Peabody vs. New Fnzisnd ¥. % Cce., in which the 
Supreme Court of Illinois, without menticning him by name, con- 
demned his fraudulent action. Farmers Losn & Truat Company 
vs. Alton Teter Forks Co., in #hich relator vas sentenced 

to one year in jail, and a fine cf 71,000 for refusing te 
produce his books before tne wesaeter. George B. Fheips ve. 
C. ER. Venner, United States Cirevit Court for the Rerthern 
Dietrict cf Hew York, heard before a referee, in which the 
referee in hie report vigorously condemned the esid reister 
for his fraudulent acta and conduct. 

Resvondents further allege that seid relator in pure 
suance of nis said illegal purpose, and shen the asid teo 
hundred shares of atcck of esid relater sere net werth to 
easeed tie sum of two hundred deliara rer ehare, or *40,000 
sought to comrel and is now seeking by this suit to compel 
the respondent corporation end its ateckhoidere te pay him ans 
the crice of peace and for ssid stock, a sum many times in 
excess of its feir market walne ari that in making this 
demand for inspection ard in instituting this mandamus 
ection, and in instituting said preceeding in chancery, asid 
rélator wee acting with ne iawful or lefitimete purpose nor 
from any acneat desire to pretect his rishtea or intererts as 
a atceckhcidery but said euits were brought end are being car- 
ried om oy said relatcr te emberrase said company in the sale 
ci its ssid bonds, and to compel] the comrany to buy its 
peace and aettle *ith said relator by the peyment to his of 
an extortionate emcunt for his shares of steck; that said 
rsiator nas sought, and is now seeking ty said means, to 
Goepel the resrondentea to psy to him an extortionste amount 
of money to settle this litigation; ‘that tne saking of said 
demands, and the institution of said suits, were conceived 
by¥ Said relator with the idea that, by demanding and attempt- 
ing to enforce an examination of suid company's booka ani 
papere, and instituting said suita, he mizht so interfere 
with and impede the sale of the company's bonis, and 50 
harasa and annoy the board of directors of said company, 
and mizsht a0 cause them arnrehension concerning the possible 
results of permitting a person of rélater's reputation to 
examine #aid booka and thua enable him to distort lezitinate 
information there disclosed concerning ‘thse business ani affeire 
of said company, @hd*tovbring unfounded auits against asaid 
company, that they would surrender to his demands andi enable 
him to saveceed in hia said uniaewful purrese; that this suit 
acea not represent any honest effort on the part of a bons 
fide stockholder of ssid company, to make an insrection end 
exeniination of the books and papers of said company for the 
purpose of ascertaining whether the affsira of said comprar 
have been properly managed, or for any cther lesitimeate pure 
pose ehatsocver, but that thie avit and the eaid chancery suit 
brought by said reistor is wholly in furtherance and in aid 
of an improper and wrongful purpese and design on the part of 
said relator to extort money illerfitinately from said company; 
that asid petitioner has no beneficial interest fo be served, 
and is not seeking to benefit said company, but is seeking 
to injure it and all of its steckhclders for his orn pereonal 
gain, and particularly is hoping to 2iscover, through an 
examination of the books and papers cf said comrany, informs- 
ticn which he may be able to distort and seize upon to aid him 
in his said extortionate purpose; that his aime anc interests 
ere directly contrary to the interests of 211 owners of atock 
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in e2id company; that while mis said bill in chancery was 
filed on behalf of himself and all other atockEholders sho might 
desire to join, not a singie stockholder has meade any effort, 
or expressed any desire, t¢ jcin him in the said suit; that 
the holdings of said relator in said company represent but 
one-ninth cf one rer cent. cf the total ahares of geid com 
peny, and, #0 far as these defendants are advised, not a sine 
gle helder of atock in said comrsny ie in avemsthy with the 
eaid relator in his attacks upon said company. 

Respondents further allege that the foregoing matters 
and thinga respecting ssid reiater, his businées anc repue 
tation, his frequent concernation by the courts, his reveated 
attempte to extort money from corporations, the manner in 
shich he ecquired hia stock in said cempeanvy, and the litizze 
tion now carried on by him agsinet said company, have been 
set forth to present ant exrisin, with other facta that will 
be proven in suppert of said allegation ef unlawful purpose, 
the real object and purpess of this demand snd eetion as 
above alleged and the reason why said reiator should not be 
allowed, in rearonse to 2 mors genaral demand for leave 
generally to might yi +he company's books and records, te COE 
inte the offices of id sempany and become acqusinted, for 
hostile purposes, with its legitimate, confidential pyeec 
that said relator's purpose furnishes amrle, just and freper 
grounds for ae company insisting upon ite liegal riz chta in 
the premiass; hat under the facts hereinabove shown, it ia 
believed by ay ‘yespondenta to be the duty ef ssic company te 
deny said rélator, upon the showing made by him, orrertunity 
to examine generally and promiscuously eaid company's oocks 
and papers, and te resist and prevent, so far sa it way, his 
having any such opportunity; that the reputation of ssid 
relator ia 8¢ notcrious that if rermiseion ans oprortunity 
to 6xanmine said books and papers as demanded ahoula be given 
to him, cor to hie representative, either voluntarily or othere 
wise, und the fact should be publicly reported, apprehension 
of mischievous and illezitixate purposes and objecte and 
probable sttecks upon aaid company by said relator woulda be 
widespeead among the many persons holding ite carital stock, 
ang the s2lé of said bonds weuld be materially affected, and 
&@ sensible derreciation of the value ef their sheresa and 4 
consequent ioas and injury tc them would be the result. Ree 
spondentsa further sllece that the effsirs of asid comcany are 
being honestly, properly and aucceasfully managed, end that 
the records and accounts of eaid comrany sre honeetiv and 
correctly kept and are from time to time truly submitted to 
the etockholders of ssid compeny with 211 rracticeble fullinesg; 
and that the refusal of en opportunity te said relator te 
axanine @sid compeny'e beoka end ecepers in the menner Aeranded 
has not been due to any aim or desire on the rart of the 
rearondents to conceal any imrroper, irrezulsr #rongful or 
unlawful management of the affaires of eaid company; that in 
view of the matters and things shove set ferth and eapecially 
ef the unlawful purposea of said relator, said relater should 
not be nKeild to be entitled to exsemine the books sad papers 
of the said company, and his petition for a srit of mandamus 
aheuld be denied, ¢te. 
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Appellants cencede that aprelilee has the absolute 
right under the statute to inspect the books and records of 
the corporation, although he intends to use the information 
obtained thereby in the interest of a rivai concern, or to 
injure the interests cf himself and cf his fellow shareholders, 
or shere equity wculd deny him relief, but insist that where 
auch rizht ef inspection i2 aourht to be exercised for an 
unlawful purpose, in the sense that by ite mandate the court 
would be lending its aid to the accomrlishnent of an uniasful 
act, wherein odium, in the eye of the law, attaches thereto, 
ae for the purpose of levying blackmsil, auch right of in- 
epecticon will be denied. 

In Stone v. Keilogg, 165 I11., 198, the court in 
considering and determining the extent of the right under the 
Illincisa statute of 2 shareholder to insrect the records and 
books of account of a corporation, quoted with arpreval from 
Foster wv, *hite, 86 Ala., 467, where such right of ins: ection 
under a similsr statute waa involved, as follows; 

*fThe only exprese limitation is, that the right shelr be 
exercised at reasonable and proper times. The implied limi- 
tation is, that it shall not be exercieed frow idle curiosity 
or for improper or uniesful purposes, In all cther resrects 
the statutory right iz absclute. fre shareholder ie not 
required to show sny resson cr occasion rendering an examina- 
tion opportune and proper, or « definite or lercitimeate purpose. 
The cuatedian of the books and papers cannot question or 
inguire into his wotives and rurroses, If he hae resson 
to believe that they sre improrer or illegitimate, and refuses 


the inspection om this ground, he aceuses the burden toe prove 
them such.*® 


In Venner v. Ghics: 





it is said: 


"Where the right is conferred by statute in absolute 
terme, the purpose or motive of the atockholder in making 
the demand for an inapection is not material and he cannot 
be required to stete his reasons therefer. (Theerecen on 
Corporations, - 24 ed, - aes. 4516.) The weight of American 
authority is to the effect that where the rizht ia statutory 
the atcekholder need net aver or show the cbhject of hia 
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inspection, and it is no defense under a statute granting 
the abeslute right to inesrection to allege improper purroses 
or that the petitioner desires the information fdr the 
purpose of injuring the businesa of the corporation. A 
clear legal right given by 4 statute cannot he defented by 
showing an improrer motive,® 

It will be observed that the implied limitation upon 
the right of inspection, as atated in the Stone case, aurra, 
that it ahall net be exercised for "isprorcer cr unlasful 
purposes", is not expressly reeognized or adverted to in 
the later Yenner case, supra, but it is there ssid that it is 
no defense under a atatute granting the sapsclute risht te 
inapection te allege improper purposes end that a clear lezal 
right given by a etatute cannot be defeated by shewing an 
improper motive. 

Appellants insist that the Venner case, supra, is 
not to be regarded as necessarily overruling or modifying 
the Stone case, supra; that the court did not use the word 


*improrer® in the Venner case, a8 synonykous with the word 





*unlawful*®, as used in the Stone cause. 

For the purpomes of the case at bar it may be con= 
ceded that the two cases mentioned may be harmonized, and 
nat where it appears that a sharehcider seeks to inspect the 
records and booka of aceount of a corperation for an uniswful 
purpess, in the sense in which the words "unlagrful purpese® 
are heretofore characterized - as for lewying blackmail, - a 
writ of mandamus to compel such imspection will be denied. 

The salient allegations in the answer filed by ap= 
pellanta, in a0 far as such an unlawful purpose on the part 
of appellee is songht to be charged, sre, that appellee asks 
and demands such insrection for no lawful or lezitimate pure 
pose, dut on the contrary for the sole unlawful purpose of 
attempting to levy blackmail upen the appellant corporation 


and #aid demand of aaid arpellee to inerect said boeks and 
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papers and said inspeetion is required By said arpel 
ts advance the purpose on the part of said appellee by the 
threat of the exposure of the private and sonfidential bueie 
ness of the said anpellant corporstion obtsined by iin to 
| esmpel apreliants or some one interested in its affaire to 
pay aprsliee 3 large awe of money to be dercanded br his as a 
condition of his not further preseceting hie saiad derana; 
that erpeilee in puravance cf his suid illegal rurpose, sand 
shen the said two nunired shares of atock of appellee vers not 
sorth to excead the aum of two hundred dollare per shsre, or 
$40,000, sought to compel and is now seeking by thie auit to 
sompel tke appellant corrsration and its stockholdera to nay 
him aa tne price of peace and for aaid stock, a sum sunny times 
in excess of its fsir market value and that in making thie de- 
sand for inspection ani in instituting this mandamus action, 
appeliee sae acting with no lawful or legitimate purpese sor 
from any honest desire to protect hie rishta or interests as 
a stockhoider, but to embsrrase said appsliant correration in 
the gzle of ite said bonds, ana to comme] it to buy ita peace 
and settle sith appellee by the payment to him cf an extortion- 
ate amount for his shares of stock; that appellee haa sought, 
and is now aeeking by Seid smeane, te compel appellants to pay 
to him an extortionate amount of money to eettie thia litizetion. 
It will be obeerved that the ansver fails to allege 
any conerete act or acts on the oart ef arpeliee - any actual 
threats or demanda by hit - upen which a charge of blackmail 
or atteepted blackmail can properly be pradicated, In this 
reapect the allegations of the anawer are mere argument, cone 
jecture and conclusion. The further allegations of the anawer 
are unavailing to asuppiy requisite substantive statements of 
fact, and are manifestly made for the mere purposes of auch 


ergument, conjecturé anid conclusion. Ye conclude that the 
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anewer faila to preperly allere an unlawful surpese on the 


part of appeliee, within the uesning of the term as sentemied 


an 


or by appellants, 


The anseer not cniy admits a seneral demand by anp 


lee to inspect the recoria snd bocks of ascount ef the arpele 
E 


jant corporation, but if asserts the right and intenticn of 
aprellants to ignore and refuse such demand. The demand 
was sufficient. Appellee is entitled te inspect ail the 
records and books of account of tie appellant cerporaticn. 

The demurrer to the ansver wae prorerly sustsined 
snd the juédzsent is affirmed. 


JUBGHENT AFFIRMED, 
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MARY A. FELGAR, Executrix of the 

estate of FILLIAK KE. FELGAR, fa 

the uae of BH. H, PELGAR, 
Plaintiff in 
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; Defendaay j StoFe 
er "1831.4. 284 
BR. JUSTICE. BAUSE DELIVERED THE OPINION OF TRE CCUAT. 
Gn April 11, 1916, pisintiff in error, Mary &. 
Felgar, as executrix of the estates cf Filliam H. Felgar, 
brought suit in the Kusicipal Court for the use of H. H. 
Felgsr against John H. Bolen and Famond 8. Hoimatrom te 
recover damages for the slieged breach of a "ritten contract. 
Plisintiff in error diemiased ner suit aa to tae defendant, 
Holmstrom, and the case then proceeded to & trial before 
the court and resulted in a finding and judgrent in favor 
of the defendant Bolen. 
The amended ststerment of claim filed by plaintiff 
in error is for damages caused by defendant's breach of a 
written contract dated June 25, 1903, for the sale and con= 
veyance clear cf all incumbrances of two certain lots in Cook 
County, and sete forth that said eontract wae signed by ssic 
Holmstrom by Bolen and Stewart, his agents anc attorneys, as 
vendor, and Fillieam H. Felgar, eaince deceased, as veniee; 
that plaintiff in error ia the executrix of the estate of 
said deceased vendee; that H. H. Felgar is the assignee of 
eaid contract from the personal representatives of said ae- 
Ceased vendee; that ssid contract was the contract of ssid 


Bolen end not of said Holmstrom whe hed no legal or equitable 





interest in said property, but eerely held the paper or 


- ‘Regal title for said Bolen; that plaintiff hae complied #ith 
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all the terane of said comtract on his part ang hae demanded 
of eaid Bolen that he comply with his part of said centract, 
but said Bolen hee “holly refused sc te do; that enis Bolen 
is in breach of said contract by not furniching the plein= 
tiff with an abatract of title shexing title in tne vendor, 
oy not furnishing plaintiff with S title guarenty pelicy, 

2nd by not conveying to plaintiff said pregisee slear ef ail 
incumbrances; that several months following a dezand dy 
plaintiff upon eaid Foelen that he comply with the previsions 
of suid contract, and Bolen*ts refusal] te ac comply therewith, 
Plaintiff? rescinded asid contract and sustsined damage by 
reason of Bolen's breach of a2id contract as folloxs: 4730 
for money paid on said contract with intereant from the several 
datee of poyment, and other damages to <hich piaintiff as 
put to carry out aaid contract on his part, i. ¢., less of the 
use of about $400 «hich plaintiff held in resdineas for « 
period of abcut 16 monthe to ocmplete said contract, and for 
the like time epent by Flaintiff in seeting and converaing 
with*the defendant in trying te complete ssid contract; also 
for loss suatained by plaintiff in not being able te dispose 
of auid premises in ezchange for certsin preperty in South 
Daketa, of which lows defendant had actice,. 

Upon the trini it was adzitted by plaintiff in 
error that fillism H. Felgar, the vandee named in eaid con= 
tract, died in the year 1908, leaving « balances of the cone 
tract price for said lots umpsid at the time of his death; 
that he left surviving Bim hie widow, Mary A. Felgar, and a 
number of sons and daughters aa his heirs st iaw; that since 
the death of Billiam H. Felser neither the plsinatiff in error 
nor any one has made any further paymente on the contract 
Price of said lots; that on different cecasiona plaintiff 
im error and the Gefendant Bolen talked with each other about 


the contract and the balence of purchase money due by ite 
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terws and the incusbrances upon the property, inciuding tax 
deeds; that foliewing aaid conversatione, H. H. Feigar on 
the 17th day of November, 1909, requested of defendant and 
obtained a deed to one of the said lota duly ¢xecuted and 
acknowledged by George Fisher who at that time held tae 
legal title thereto for the defendant Bolen and again on the 
S3nd dsy of November, 1909, requested and obtained from the 
defendant Bolen a genersl warranty deed te the other of ssid 
lots duly executed and acknowledged by Edwund S. Holimsatros 
ho then held the legal title thereto for the defendant 
Bolen; that said H. H. Felgar upon receiving aaid deeds 
cuused them to be recorded in the recorder's office of Cook 
County, Lilinois. 

This admission of record by plisintiff in error 
precludes a recovery dy her in this case. 

In the first instance plaintiff in error, as exe- 
cutrix of the estate of Filliam H. Felzar, the vendee naxed 
in the contrect, hes no such interest in the subject matter 
of the contract as will permit her to rescind the sane and 
te maintain an action to recover damages for ite breach. 
Coneidering the contract alone, if fully performed by tne 
vendes, cr if full performance hy the vendee was tendered, 
as is claimed by rlaintiff in error, it relates to an interest 
in real estate, which passed to the heire st law and not to 
the personal representative of Fillism H. Felgar. The rule 
in this state respecting contracts for tne sale of land is 
that from the time of the contract the vendor, as to the iund, 
becomes a trustee for the vendee, and the vendee, aa to the 
purchase mensy, a truatee for the vender, *ho has a lien upon 
the land therefor. Fuller v. Sradley, 160 Iil., 51; Phenix 

- Co. vy. Caldweil, 187 Ill., 73. When, however, the 





-wendee in such a contract has fully performed on his rart, or 
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hes tendered such full performance, he has 2n @quiteble title 
te the property described in the ccntract. National Fire 
Ins. So. vy. The Three States Lumber Go., 317 Ili., ii5. 

In Fitgsgerrell v. Turner, 223 I11., 342, a deceased 
vendee, in &@ contract for the sale of land, sho had verformed 
in part only, was, in & proceeding unmier the etatute, recoze 
nized ae being vested with an equitable tities to the land. 

Again, the conveyence of the teo lote described in 
the contract constituted the entire subject matter of the 
contraot, to which the provisions relating to the furnishing 
by the vendor of an sbstract, etc., sere mere incidents, and, 
therefore, the demand for and the accertance of the icts 
deacribed in the contract, operated to extinguish the cone 
tract and merge the @ame in the corveyances. Lafiin v. Howe, 


1i2 I11., 353; KMoKnisht v. Meovat, 139 T11. App., 390; 


| Biswer v. Rueiler, 254 I11., 325. 
| In Harland v. Harpold, 182 Tili., 227, cited and 


| relied upon by plaintiff in error, a portion only of the 
| premises deseribed in the contract of eale were conveyed 
. te the vendee, and the case ie, therefore, tc be distinguishe 
| ed from the case at bar. 

Upon the record as made by plaintiff in errer the 


JUPOMENT APFIPEED. 


judgment is right and is affirmed. 
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ELIZABETH AUF, 


Appelles, INTERLCCUTORY 
WS. APPEAL FRO 
HESRY ERICSSON, \Conmins ner SUPERIOR COURT, 
of Buildings of the City of . 
Chicago, et al.,\ete.,/- GOOK COuURTY. 


Appel lan 
Maes 


a Eat lA. 304 


Bh, JUSTICE BAUME DELIVERED THE OPINICH OF THE SOURT, 


Thia is en apresi from an intsrlooutory injrnetional 
order, entered in the Superior Court om August 26, 1918, as 


foilewss 


*On motion of sacliciter for complainant, it ia aAureby 
ordered thet an injunction iseue ae prayed in exid cill, ree 
atxraining Henry iricason, cowmiesnioner of builidinge ef the 
Citv of Chicago, Lawrence E. KeGann, commissioner ef sublic 
worke of the City of Chicago, Ges. 5. Young, comniesicener of 
health of the City of Ghicazo, John KkoYeenev, cereral surere 
intendent of pelice ef ths City of Chicage, their ascents and 
atterneya free interfering vith er in any *xay inhibiting the 
coppliinant from proceeding with the rexovwal cf the Dwilding 
eentioned in aaid bill of somplaint, it is hereby ordered that 
a writ of injunction iasue thereen, upon the filing of s bead 
therein in the sum of $1,000." 


It will be observed that the «rit ¢f injunction isa 
orsered ta be issued upon the filing of a bend in the sum of 
$1,000. We bond hes been filed and no srit of injunction 
Bee isaned. The order ices not in terns sake the injunction 
Speretive or effectual until the filling of a bond sa required, 
and ecnformance with this requiraxent is optionsi with appellees. 


In Lightatern vy. Rosenbaum Grein So., 178 Till. App., 


S50, where a aimiler order was involwed, it was ssids 


*fke order ices not, in terma, enjein or reetrain the 
defendants free doing anything, ner does it, in terme, ex- 
_ Breasly require the ooepisinant te file the specified bond, 
mor fix any tine within *ehich he way file it. It is, there- 
fore, éntirely optional «ith him when, if ever, the injunetion = 
5 ehall"isene', The record disea net show that any injunction 
bond was ever filed, nor any injunction actually ‘issued*,sees 
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It i9 an @lementary principle in the isaw sf isjunctions, that 
‘the utecat care ahcuid be observed in the sranting of rre= 
liminary injunctions, ani that such an injunction ‘should 
oOniy be allowed upen & clesr nesersity beine shown of af} 
fording iamwediate protection to some right or interest of 

the party couplaining which eculd sthervise he aericusly injured 
or impaired.@~ 1 High on Injunctisns, see. 10. By the 

teres of this order, however, the court in effect delersated 

to the compisinant the power of aseicting for hisself whether 
bie need waa urgent or otherwise, ani pisesd in his banda 

the right to use cr mot te use, in hie discretion, the 

*strong arm of the court’, Until the compisuinant shali 

Geside whether ke needs an injunction and shether ais need in 
sufficieatly urgent te induce hix te file « temd fer $100,600, 
no injunction can ‘issue’ under the order of the court. Until 
then, the order, in itee@iz, has nO restraining feres er effeet, 
fer there ia nothing sleewhere in the order hich either exe 
preasly or by implication, enjoins or restrains the defendants 
from continuing the practice complained of. They could cot 

bs funiched for contespt fer sc doing, for the reason tiat 

euch an ordsr haa no force or effeet ae an vie, ghey until 

the prescribed cendition is performed. Finslow vw. Nayeon, 

113 Nase. 411; Clarke v. Hoomea' Ex'ra, 2 Hen. & BH. (Va.) 23; 
State v. Irvin, 30 *. Va. 404; 2 High on Injunctions, secs, 
1429, i850, 1633,°**98 


"Section 123 of the Practice Act, “hich sovernas appes 
froa intericoutory orders, requires en appeal to ce taken 
within thirty daya free the ‘entry’ of the order, and to be 
‘rerfected* in thie sourt *cithin sixty days, iereupen the 
Bearing of such an appeal takes precedence of ail cther causes 
in this court. The statute further crevidese that ‘the fores 
end effect of auch interlocutery order*****ahe11 not be ataved 
during the scendency of such arpeai.' Shile it sould ace 
Slear from the language of thie section of the statute, that 
the rizht of appeal would be lost if not exeroised within 
the atatutcry thirty days from the date shen the order i2 
entered Sy the lower court, shether suck order is in force 
@uring suoh thirty dave or net, yet it by no reens foliocra 
that the lower court may properly enter an order purporting 
to grant an injunction, in such form as to have no restraining 
ferce or effect *during tre pendeney of such apresi.' The 
centrary #ould seam to be clearly ispiied from the rrowisicon 
above quoted te the effeet that the arpeni ehall set cperate 
to stay the force and effest of the order arresied fren. 
Evidently the iegislature assumed, when it enacted thia pro. 
viaicn of the statute, that no order would be entered grante 
ing an interlocutory injunction, until after it fae beeh 
tsnde to aprear that the necessity fer such action is urgent, 
ang thet auch order, *hen entered, would be ismedistely effec- 
tive, or at inast, would de wade effective within thirty ders. 
If, however, an crder ie entered which doen not expressly ene 
join the Aging ef the acte somplsined cf, but esrsiy pro- 
vides that 2 texporary injunction may issue at eng time there- 
efter that the complsinant a@hall see fit te file a bond of a 
specified amount, or shall see fit te perform some other 
arecified condition, the fact tant the erder ia so entered ia, 
of itesif, strong evidence tat no auch urgency exists as £6 
Warrant the isavance of a urit of injunction pendente Lite. 

In our opinion, the order ie errenesus in ast fixing a anort 
tine, not excueding thirty daya, sithin which the srecified 
condition gust be performed, so that if tas eoendition be 

_ performed, the interlocutory injunetion order will be in 


is 
t 


 feree and effect when an arpesl is taken therefrom, and this 
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court will have before it for decision a live question; oF, 
on the other hand, if the scendition be not rerformed +ithin 
the time limited by the crder, then there «iil be ne eeeaeion 
for an appeal. We think the lansuage ahove quoted from the 
Feacties Act is entirely inconsistent sith the theory that 
the legislature intended to require this courf$ to hear and 
ageterwine questione regerding the vwslidity and prepriety of 
interlocutery injunctional orders *hich sré not in ferece at 
the tine they =re brought before us for review, sereciaily in 
view of the rroevision requiring us te givé such arpesis rrecée 
dence over 421] other cunses.*® 


The authorities cited br the court in the Lichtatern 





case aupport the doctrine there announced snd we concur in 
what is there said on the subject. The erder appealed from 
is merely a conditional order whereof the cemiition ressins 
unexeouted. 


As the right to take an spreai from the order here 


involved vas wequired to be exercised with thirty daya from 


the entry of such order this srpesi may net properly be dise 
Bisesed, but se the order did not by its teres require tke 
injuncticn to beceme operative and effeetusl «ithin the time 
limited for taking an appesl] therefrom, 30 that such apresl, 

if taken, would present for our consideration and determins tion 
& Queation iemediately effecting the status of the parties and 


the subject satter, it wae informaliy entered and is reversed. 


ORDER REVERSED. 
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POST FALLS LUMBER &/ HANv- ) 
FACTURING CC., LTP/, a 
cerporation, 
Defendant in Error, ERROR TC 
} i 
we. / KUNICIPAL COURT 
¥. A. MESSER alias COMPANY, 2 OF cureace. 


eorporation,: 


padintire in Error. 1 8 3 } A. = Q 9 


MR. JUSTICE DURCAN DELIVERED TEE CGPIEION OF TEE COURT. 


A judgment of $275.50 wae obtained in an ection 
of the fourth class by Post Falls Lumber 2 Manufacturing 
Sompeny against ¥. A. Messer Lumber Company for a balsnce 
due fer lumber ecld and delivered. 

Defendant in errorte staterent, omitting the fcrmal 


heading and cenclusion thereto, reads thus: 


"Plaintiff's claim is to-wit: 


Aug. 12, 1910, Car No. 42186 





6/4 0 & Btr, Fest Pine Shop 525 363 @ $47.00 917.06 
+ hi « 2288 40.00 119.52 
* #1 s 11562 31.00 358.42 
s #3 ® S150 26.00 337.90 

dune 23, 1910, Car No. 18267 

6/4 #2, Shep S28 68670 fett @ 3}.00 268.77 

6/4 41, ® . 4407 ® 40,00 176.28 

Freicht apeeenerane on Car No. 17438 - 
received from Chicago & H. ¥. R. R. Co. 51.48 
fies5.43 

Credits 

Freight on Car Ko. 18267 £176.80 

Sept. 16, 1910, By check 162.39 

Freight on Cer Ro. 42186 311.64 

Rov. 17, 1910, By check 883.16 953.393 

275.508 


There wes appended te said atatement of claim an 


effidevit of seritea by Fdvard Graff, in substance, that he 
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was the agent of defendant in error; that said cause waa 
& suit upon contract for the payment of money; that the 
nature of its demand is for balance as abeve set forth; 
and that there is due te it fros plaintiff in errer after 
allowing to it ail ite just credits, deductions and set- 
offs, the sum of $275.50. | 

Feur susmonses iseaved in said cause were returned 
by the efficer, "the defendant not found®, etc. Service 
by eummons and service by publication, on plaintiff in error 
were quashed by order of court, June 15, 1911, and Aug. 10, 
1911, respectively, after limited entries of appearanee for 
that purpose wae entered by it. A fifth summons was duly 
issued and served on plsintiff in error returnable October 
8, i911, and on that day no general afrearance being entered 
by pisintiff in error the cause wae set for hearing, Octo- 
ber 16, 1911, before Jucge Stewart, at which time for want 
of nh appeerance and an affidavit of defense judgrent by 
default waa entered against plaintiff in error. Thirty 
days thereafter, November 15, 1911, 5s motion to set aside 
the default and to vacate the judgment was filed by plaintiff 
in error and overruled by the court. 

It is urged that the etatement of claim and the 
affidavit thereto are insufficient to aurrert the judgment 
whether considered as a pleading or as evidence, because it 
is not therein ateated that the claim is for lumber scld and 
delivered, and fer an overcharge cf freight due from plaintiff 
in error to defendant in error. Section 40 of the Kunicipal 
Court Act provides that in actions of the fourth clase a 
atatement of claim ahall be filed which, if the euit be 
upon 4 contract express cr implied, “anell consist of a 
statement of the acecunt or of the nature of the demand.*® 


Hurd's Statutes, 1911, p. 724. No formal written pleadings 
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are required in this clues of actione. To any lumberman 

the above account #aa stated in worde and fisures sufficiently 
for hiw to underetand every item of charge end credit therein, 
and by it plaintiff in error could fully understand the nature 
of defendant in error's demand. Bith euch a statement 

filed the judgment will be auetained, “if wpon hesring tne 
evidence he (plaintiff) appears to be entitled to recover 

and the court haa jurisdiction of the defendant and of the 
subject matter of the litigation". Edgerton v. C. Re IT. & 

P. Ry. Co., 240 Iil., 311. The only evidence heard wan the 
affidavit aforeseid. Prorer rezard for clients’ intereste, 
and commendable pride in doing skiliful and efficient sork 
cusht, it seems, to suggest to attorneys bringing suits ef this 
character the filing ef a fuller and sore aptiy worded 
affidavit of cisim. Shen considered, however, with the state 
ment of the eccount te which it refers, we think the affidavit, 
under the rulea of the court permitting it to be taken as 
prima facie evidence of the amount due the party suing, 

was sufficient evidence to support the judgment. 

The court did not err in refusing to aet aside *he 
default and juigment on the motion and affidavit of pisintiff 
in #rror,. Under the rules of the court it was required to 
enter its appearance and to file an affidavit aetting forth 
ite defense by or before tha return day of the erit, October 
9, 1911, uniess further time was given to file auch affidavit. 
No appearance *aa filed by plaintiff in error until October 18, 
1911, two days after judcment was entered, and no affidavit 
of defense sas ever filed therewith, and no sufficient excuse 
was offered for this nezlect. No other action wan taken by 
plaintiff in error, until thirty daya after judgment was 
entered, when plaintiff in error sought to have the judgment 


set aside. No diligence whatever was shown by plaintiff in 
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« & 
error cither in the matter of rreparing the iesues for trial, 
or in having the judgment vacated. Hoth diligence and 

merit must be shown te have a jucgment by default ast aside, 
and when it appears that the defaulted party, or his attorney, 
has failed to exercise due diligence to protect hie rizhts 

it will not be held an abuse ef discretion te refuse to 
vacate the judgment, however reritorioua the defense offered 
may appear. Hartford L. & A. I. So. v. Rossiter, 196 T1l., 
277; Pitzele v. Lutkins, 85 Ili. App., 862. 


The judgment is affirmed, 


AFFIREED,. 
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®,. A, FOFLER PAPER COMPANY, a 
corporation, 
Nefendanitgin Frror, ERROR TO 

VB. KYUNICIPAL COURT 
BEAT JCHES SALES BOK 00., ti OF CHICAGC. 


BAVID HM. NICHOL. 
BERT JONES, 


ER. JUSTICE DUNCAN DELIVERED TUE OPINION OF TRE COURT, 


Bert Jones aued out this writ of error to reverse 
a judgment of $238.80 against him as endorser of a promizsory 
note, executed by Bert Jones Sales Book Company to defendant 
in error. Judgnent by default was entered against tne payor 
and David M, Nichol, who was alao an endorser cf the note. 
Plaintiff in error's affidavit of defense was, in 
subdetance, that his endorsenent of aaid note wae for the 
TT scocumctation of the Sert Jones Sales Book Company, and that 
“no notice of non=-psyment of said note wae given him by defen- 
dant in error, are required by the statute in auch case pro- 
vided, 

The defense of plaintiff in error that there ia no 
iégrl evidence that the note wae cver presented to the payee 
for payment can not be austained. Rule 17 of the Municipal 
Court provides that in fourth class cases evidence of only 
euch defenses an are set out in the affidavit of defense 
shell be admitted on the trial. It is a general rule of law 
that every allegation of a declaration or ecwplaint not denied 
by pleas or answers shall for the purposes ef the action be 
taken as true, and the rule ia applicable to the allegations 

_ Of execution, endorsexent and demand cf payment. 8 Cyc., 203; 


4 @ and Hurlbut v. Boyden, 33 Ill. Apr., 477. However, 
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a oe 
the evidence discloees that the day on which the note was 
due, Kay 10, 1908, wae a Sunidey, and the evidences of Richard 
C. Williams, 2 mensencer for the Firat National Bank that had 
the note for collection for defendant in error, and the evie 
denee of David M, Wichol, bookkeeper for the payor and an 
endoraer, clearly shows that the note was presented for pay~ 
nent by esid messencer for said bank to the payor at said 
addresa within business hours about 11:30 A. M,. of Monday, 
Kay 11, 1906, end that payment was refused for want of funds, 
That evidence ie not directly controverted. The holder of 
the note, or his authorized agent, is tie proper person to 
make the presentment of auch parer for payment. Ewen Vv. 
Wilbor, 99 Ill. App., 1333; Sec. 108, Char. 95, Hurd'e Stat. 
191], p. 1600. 

The jury were warranted in finding that plaintiff 
in error was duly notified of the dishonor of the note. rae 
ward J. Bloesom, Manager of said bank, teeatified thst he wrote 
a letter to ench of the endorsers notifving them of the aise 
honor of the note and passed it to the boy in his serortment 
whone duty it was to copy them in the copy book and take them 
to the mailing derartment to be moilied. David M, Nichol 
testified that he and plaintiff in error received such letters 
from the bank on the day after the note wae preaented for pay 
ment, and that he aaw the contents of tne letter to plisintiff 


in error stating, in substance, that the note in question was 


presented for payment and thet payment was refused; that 


plaintiff in error opened his letter and toased it to ene side 


of the desk and tast be, vitnese, aay it there on the deak. 


He also testified that he told plaintiff in errer thet the 
note had been presented for payment by the bank and thet "we 
6id net have any funde to pay it*, and that Mr. Jones said, 


"We oould not take cure of it", The book copy of the letter, 


dated May 11, 1908, showing a preper notice of dishonor, sas 
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also introduced in avidcence,. Piniatiff in error testified 
for himself that he sever had such senversationa, with Nr. 
Nickel aw he teetifisd to, and that he sever received any 
notise concerning that note frow either the bank or the payee 
of the note, and that he waa eseecetary of the payor of the 
note &t the making of the note, but not at the date of ite 
maturity. As the veréiot wae not againet the manifest weight 
of the evidence, we heve no right to reverse the judzment, 
Plaintiff in error objected to accondary evicence of the 
contents of the notice of dishonor ané moved to exciude all 
the evidence concerning the writing and meiling of it te him 
The evidence of Fr. Fichol ond of Vr. Bloaaom was sufficient 
proof of the receirt py mail of the notice of dishonor by 
plaintiff in error ¢t¢ admit sacondary evidence cf the cone 
tenta of the notice, when considered with the further fact 
that hia attorney when asked by opposite counsel] to produce 
the original notice atated in open court at the trial, "we 
are unable to produce it.® 

The evidence firat introduced bearing on the quese 
tion cf mailing the letter may not, shen considered alone, 
have desn aufficient te show mailing, but it did no harm to 
pisintiff in error, ag tiers waa sufficient evidence of its 
having been mailed to and reasived by plaintiff in error in 
the testimony of Nr. Nichol and of Mr. Blossom, 

Some testimony was offered by plainti7f in error 
and excluded by the court ower his objections, and complaint 
thereof ia made by him, The exoliuied evidence waa not mater- 
ial to the taausea nerein tried, and the aourt properly excluded 
the same, There ors other reasons urged as cause for reversal 
of the jwigment relating to the refusal of the court to give 


Certain instructions asked by plaintiff in error. They are 


ell untenable, am are ciso all ths other causes urged, for 


reasons apparent in whst nas already been said in this opinicn. 
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There ia no reversible error in the record and the 
judgment is affirmed, 
APFIRMED, 
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VOIGHTMARN & CORPANY, 

gieintiff in Error, 

; EAROR TO 

ay IOIPAL COURT 

peacoat auld Ese er 
é OF CHICAGO, 
SAVSON SCRHQENBRUN, 

¢ Defendanta in Error.) 


1831.4. 312 


MR. JUSTICE PUYCAN DELIVERED THE OPINION OF THE COUPT, 


Plaintiff: in error, Voirhtmenn & Company, ab 
subcontractors, sued Irving and Samson Schoenbrun, owners of 
lots %, 10 and 11, Block ®, of Duncan's Addition to Shicszo, 


and Croas-Conklin Comrany, contractor, fer furnishing and 


‘Ainatalling thirteen fire rroof jocre in a building on said 


premises and for extra work Jone there under contract with 
said contractor, No gervice wea had on Croea-Conklin Some 
Fany. Without suggestion to, or parmiseion of, the court 
Fdwin ©, Day, receiver of Crose-Conklin Gexrany, wae suunoned 
as a defendant, but was never made a rarty to the suit. The 
evidence fairly tended to prove that plaintiff in error »as 
entitled to 4 lien on the interest of Trving Schoentrun for 
£445, the only owner served with neties of the claim, and 

that the ownera had that amount of the contract price net paid 
to the contractor on the sontract, and that the contractor 
owed plaintiff in errer $479.48 for the moterial furnished 

and installed, The trial was before the court without a 
jury, and the record recites; "Plaintiff not desiriag judgment 
against the receiver in bankruptey of Croae-Conklin Somrony, 


nor againat the Cross-Conklin Company, the court found for 


- the defendants and entered judgmant on the findings," 


The only action on plaintiff in error's claim coge 


nigable in the Municipal Court ia an action at law in ascump= 
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git jointly against the owner? anc the gontragtor under séce 
tion 28 of the Mechanics’ Liens Act. The judgment muet be 
againat the owner and the contractor jointiy for the whole 

sum due the subcontractor from the contractor, but can only 

be enforced asainst the owner to the extent cf hia liability 
under eaid act, and the judgment snould find and recite the 
amount and date of the saubcontractor's lien, In cane no 

lien ia eatablished afzainet the owner judsment may be rendered 
against the contractor. See Hurd'a Stats, of 1909, Sec. 28, 
p. 1438; Harty Bros. ve. Polakow, 237 113., 559; Q'Brien v. 
Gooding, 194 Tll., 466; Jl], Nallesble Iron Co, v. Brennan, 


174 I11. App., 38; Lurya Lumber Co. v. Bernstein, 168 Ili. 
App., 77. 


Plaintiff in error was not entitled to jucgment 










against the contractor, because it was not asrved by process 
or by publication, It waa not entitled te judgment against 
the receiver in bankruptcy, because the receiver was not a 
party to the suit, and because it expressly stated to the 
court, that it did not want such a judzment. Serving a 
BsUuRMONS on a party without making him party defendant to the 
suit dees not make him a perty defendant, Aa no judgment 
could be entered againet the owners merely, the court propere 
ly entered judgment against the plaintiff in error and the 
judgement is affirmed, 


ATFIRVED, 
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ALBERT KOWALSKI, a minor, bj 
FRAPK KOWALSKI, his father 
and next friend, 
Tefendant in Erroy, 
BRROH TO MUNICIPAT. COURT 
VS. 
& 
JOHN S. KELLY, 
PlaintifY in Byrer. 


For some days before and on October 7, 1910, defend- 


OF CHICAGO, 


ant Kelly was engaged in installing a steamheating plant at 

264 v, 60th place. By an arrangement between Kelly and his 
employer, the plaintiff Kowalski was employed te assist in 

such installing under the control and direction of Kelly. 

Kelly took plaintiff te and frem hie work in ean automobile 

shinh he ran himself. In taking plaintiff roma the evening of 
October 7, Kelly ran notth on Princeton avenue to 59th street, 
where he 1it the lights on his machine and then turned east into 
59th atreet, There was in thet etreet a double track electric 
street railway, The scuth track war the cast-bound and the 
north the west~bound track. Kelly ran hie machine a short 
distance eart in the south track and then undertook to get into 
the north track. The pavement was in bad condition, the street 
muddy and the tep of the rails several inches sbheve the surface 
of the street, The left-hand wheeis of the machine ran over the 
south rail of the west-bound track, but Kelly was unable te 

eet his auto into the west-bound track and ran east with the 
left-hand wheels between th @ rails and the right-hend wheels 
south of the south rail of the west-bound track, We testified that 
the wheels “skidded” and for that reason he eoulf not get his ma- 
Chine into the west-bound track,and that when he wae within 60 or 


70 feet of Sth avenue he saw @ west-bound car at the west line of 
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Sth avenue running towards him at the rate of twenty-five miles 
per hour. We first saw this car when he turned inte 59th street 
and it was then at Yentworth avenue three to four hundred feet 
aast of Princeton avenues. When he saw the car at Sth avenue 

he attempted ta turn ovt to the north, but, according tc his 
testimony, the machine "skidded" and he vas unable to run his 

car north out of the west-bound track. When the car was within 
fifty feet of him he atopped the machine, The car ran on, etruck 
the machine and in the collision the plaintiff reeeived the 


injuries for which he sued. 


WR. PRESIDING JUSTICE BAKER 
DELIVERED THES OPINION OF THE COURT, 


The right of recovery is based on the contention that 
Kelly negligently and carelessly operated his machine. The 
grounds of reversal urged are that the allered nekligence of the 
defendant wae not proven; that the verdict is arsinst the weight 
of the evidence and that the plaintiff was euilty of contributory 
negligence. 

We think that the question whether the plaintiff was 
guilty of contributory negligence in failing to jump from the 
automobile after it stonved and before it was struck by the 
car, was a question of fact fer the jury. 

We also think that the question whether the defendant 
Kelly neglieently operated the automobile was a question of 
fact, on whieh the verdict of the jury must be held conclusive, 
and the judement will be affirmed, 

JUDGMENT AFFIRMED. 
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HARRY FOSTER DEAE, 
Defendant in Error, 
ERROR TO MUNICIPAT, COURT 
Vu. 
OF CHICAGO. 
CHICAGO AND NORTHWESTERN RATT VAY 
COMPANY, = corporation, 
Plaintiff in Error. 


1831.A. 317 


WR. PRESIDING JUSTICE RAKHR 


DELIVERED THE OPINION OF THE COURT. 


In an action for the violation of the Civil Rights 
Act of thie State, tried by the court, plaintiff Dean had jude- 
ment for $300, to reverse which the defendant railway company 
prosecutes this writ of error. From the evidence the court might 
properly find that plaintiff , a negre and a citizen of Tilinois, 
wished to see the president of the railway company on business 
of the compeny; that he went to the elation of the company on 
Madison street and was informed that the president's office was 
on the top floor of the building; that the elevators to the first 
and second flocrs of the building were epen to passengers taking 
er leaving trains; that on the floors abeve the eccend were only 
certain offices of the defendant and of the Pullman company and 
euch fleors were open only for the use of the occupants and per- 
sons having business with them; that pleintiff entered an ¢loeva- 
tor car and was carried to the fourth floor, where he left the 
elevator and loeked fer the office of the president; that he vas 
informed that the president's office was in another building and 
want back te the slevator and entered a car that was going down; 
that the man in charge of the car asked hém where he was going 
and who he worked for and he ansewered that he was going down, 
that the man replied, "You will not go down in this elevator", 
and said to three men who had just entered the car, "Gentlemen, 
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take the other elevator", and said to plaintiff, "You get out of 
here", and further said that he had instructions from the defend- 
ant company and the Pullman company not to carry any colcred 
pecple in his elevator; thet he took hold of plaintiff and said 
"Get out"; that in answer to a question of plaintiff the man said, 
®"I won't take you down"; that plaintiff walked down etairs and 
the three other men were taken down in the elevator. 

The Act provides *hat #11 persenr in this State, "shall 
be entitled to the fail and equal enjcyment of the accommodu- 
tions, etc." of, among other things, "elevators", subjeet only 
to conditicns and limitations applicable alike te all citizens. 
The defendant cerried the plaintiff from the eecond floor,where 
persons going to a train left the elevator, to the fourth floor 
without objection or inquiry ss tc his business. It was the duty 
of the company to take him to the upper ficors if he had business 
to transect with an officer of the defendant, and the fact that 
-+h@ was mistaken in believing that the office of the president was 
on the fourth floor did not make it improper fer him te en up on 
the ¢levsator to the fiocor where he believed the office of the 
president was, Having been taken up under such cireumstences, he 

_ +Wae entitled te ride down in the elevater and from all the evi- 
dence the court might, we think, properly find thet the plnmin- 
tiff was refused the privilere ef riding dewn on the elevator 
for the sole reason that he was a cclored man, and that such re-= 
fural was an act donw within the seepe of the employment of the 
elevator man and was a violation of the Civil Rights Act, 

The Act vests in the court the power te fix, within the 


Limits stated in the Act, the smount the ¢efendent shall pay te 







the plaintiff in case of 2 violation of the provisions of the 
Act, and we cannot aay that the amount avarded in this case was 
excessive. 


Finding no error in the -gecord, the judgeent is affirmed 
APFIRVED, 
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In the Matter of the Petition / 

of PATRICK McCARTHY, insolvent 

debtor, arrested at the suit 

of ANDREW WYDRA, on Appeal of 3» 

PATRICK McCARTHY, nt 
Appellanfs, 


ve. / 


PEOPLR OF THE STATE OF- ILLINOIS, 
App@llee. 
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DELIVERED THE OPINION OF THE COURT. 


APPGAT, FROM COUNTY COURT 
OF COOK COUNTY. 


Se ee a eee eee eee See et eet at ee 


g 
/¥R, PRESIDING JUSTICE BAKER 


There is in the record in this case no bill of excéep- 
tions. All that is shown by the record is that appellant *e 
Carthy filed in the County Seourt his petition to be released 
from the custody of the sheriff who held him on a ca sa issued 
on @ judgment recovered against him in the Municipal Court for 
$456 by Andrew Yydra; that after many continusances the court 
denied the prayer of the petition, remanded petitioner to the 
custody of the sheriff, dismissed the petition and the peti- 
tioner prayed, was allowed and perfected his appeal to this 
court. On such a record, with nothing to show the nature of 
the action in the Vunicipal Court, we cannot say that the County 
Court erred in holding that mabive was of the gist of the action 
or in dismissing the petition, and the judgement of the County 

* Court will be affirmed, 
AFFIRMED, 
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A. YUCKMAN, 
Defendant in ror, 
BRROR TO MUNICIPAT, COUR? 


Vis. 
: OF CHICAGO, 
JOSEPH A, FISCHER, 
Plaintiff if Error. 


1831.4. 399 


\ 


Plaintiff Yuckman was & real ¢etate broker in Chicags, 
defendant Fischer owned two picces of real estate clear of in- 
cumbrance and valued by htm at 224,000, and Yolbach owned a 
property containing 12 flats mortgaged for $23,006, The con- 
tention of plaintiff ie that aeting fer both parties he nego- 
tiated a verbal arreement between defendant and “elbach for the 
exchange of said properties on a basis of $24,000 for defendant's 
preperty and $24,900 fer the equity in Yolbach's property, which 
wae mortgaged for 323,000; that he told defendant that he would 
charge him 2 1/2 per cent, on $24,000 and charge Yolbach 2 1/2 
per cent, on $46,000; that Yolbsch was ready and willing to 
carry out the verbal contract, but defendant refused to do a0. 
In an action in the Municipal Court arainst the defendant for 
hin commiesions plaintiff had a verdict fer £575 and judgement 
thereon, to reverse which defendant prosccutes thie writ of 


error. 


YR. PRESIDING JUSTICK BAKER 
DELIVERED THE OPINION OF THE COURT. 


The conclusion reached by . 2 renders it unnecersary 
te consider any queation other than the question whether the 


verdict is sco manifestly against the evidence that the *eurt 


erred in denying defendant's motion for a new trial. 
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The nepotiatiens began in Maresh and were continued 
until “May 8, 1911. ‘The principals never me! and the negetia- 
tions were conducted by plaintiff. In hie testimony when he 
stater that was said toe him by one of the principaic, it is net 


always easy te delersine whether he refers to defaniant or te 
Wolbaoch., For example, he testified that, "Hr, Fischer eaid, 'T 


have conridered the matter and if he would aceent $46,000 and 
take mine at 224,000 I vould consider it.* And I worked from 
the first part of Karch until ¥ar the Sth trying to make that 
deal, ¥r,. Lederer: G. “fhat de yeu mean? A He +tclé me 
he would take $23,000 fer nis equity in that Prairie avenue 
property which has a mortecage on it for 224,000." = » « "Se 
therefere he says, 'I *ill take this, I sill acoant the offer 
on this one at 223,000 and will assume the morteace for #23, 00013 
According to the testimony all the statemente set forth above 
were made by defendant, but the Prairie avenue property was 
Felbachts preperty and it wae fer him te eay what he would take 
for it. Im the Leet eentence, acceriing te the testimony, de= 
fendant said that he weuld accept the effer of £24,000 and assume 
the mortgace of $23,000, Thier is consistent only with the theory 
that the agreement was sade by the accentance by defendant of an 
offer by Volbach, but in other parte of his testimony pleintife 
stnuters that it was made by the raecvpetanse by Yolbuch of an offer 
of defendant, Plaintiff further testifisd that the conversa~ 
tion with defendant above referred to oceurred about “ay let or 
2nd. Ne did not testify that he saw Yolbach between Yay 2 and 
May 4, and testified that Saturday, Yay 6, he called up defendant 


and told him his offer was accepted ani called up Wolbsach and 


@8aid that he expected to be at his office that afternoon to close 


the deal; that he then called up defendant, who asked that the 
ter be peetponed; that he arranged with Yelbach to meet him 
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Yonday werning, netified defendant and arranged to so to his 
house at that time and take him to Yolbach's« office; that he went 
te defendant's house at the tims agresd on, but wae unable to 
find defendant. 

Wolbach, sailed by the plaintiff, testified in chief 
that the last offer flaintiff wade him wag $22,000; that sclaintift 
said, "I eannet gat you $22,000 or thoee two propartier clear; 
that he teld pleintiff he would net make the daal unlese he got 
$25,600 "or those two properties clear." He further testified 
that piaintiff said he sould let him know shether he covld get 
$46,006 or net; that shortly afterwards plaintiff called him up 
end eaid that, "Er. Fischer has arresd te mexe your desi," 
Defendant teetified that pisintiff asked $49,600 for 
the Tolbach property (from which vac te be deducted the morteare 
of $23,000), and in April came com to £46,000 an’ said he would 
take defendant's property at $27,000; that rlaintiff erked de} 
fendant to come to his office faturday, Vay 6, and deferdant 

said that he wanted to make unether wisitt te the bulidine and 

the mee'ing Was postponed until “onday; that funda; he found the 
condition of the building unsaticfectery, did not mest »laeintiff 
¥Yonday and the next day told him that he wonld met take the 
building om account of the conditien of the werkearsrip and mae 
terial. We further testified that he had no conversation vith 
Plaintif? about paying him a commission er shent *ie getting a 
commission from Tolbsach. 

| Tt ig not disputed that the value plseed by defendant 
on hin preperty was at all times $23,000. Thin wae the amount 

of the mertgage on “olbach's property, a0 that an even exchange ©. 
of defendant's property for folbackh's equity eculd only he made on 


a basis of a value of 246,600 fer Yelbach's rrenerty, Te entitle 
p @intiff te a verdict he war bound to prove by a oreronderance 
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ef the evidence that defendant was willing te muke an even ex- 
change of his property for the equity in Folbach's., The cnly 
evidenat? tending te show that defendant wan eiliing to make such 
en exchanre was the testimony of plaintiff that about Yay let 
or 2nd the defendant said that ne would accent the offer of 
$23,000 for his property, take folbachts at 346,090 and aasume 
the mertgage of $23,00C. He did not testify thet Yolbach had 
made any such offer ac he teatified defendant said he would ace 
cept. 

The testimony cf the plaintiff is directly centra- 


Gieted by the defendant, who teetified that he neither made nor 


‘accented an offer to exchange on the basis stated by sla‘ntiff. 


Plaintiff was alse contradicted by Yolbach, who testified that 
Plaintiff said he eould eet witness $22,000; that he told 
Plaintiff he would not make a deal unless he get $22,000 or 
those two proepeartissa clear, "9. That wae at the price of how 


much? A. $46,000, 9%. What vas the next thing you heard? 
A, Am aprointrent was made to clogs the deal." If plaintiffs 


had had an offer from the defendant to put in his property at 
$25,000 and take Wolbach’s at $46,090 and asoume the mortea¢e, 
he would have cemiunicated such offer to Volbach in place of 
proneging an exchange on a bazis of $49,000 fer Wolbach's prope 
erty. 

We think thet the verdict in thie case te se clearly 
against the evidence that the trial court erred in denying de- 
fendant's motion fer a new trimi, and the judement will there} 
fore be reversed and the cause remanded. 


REVERSED AED HEMANDED. 
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March Term, 1912, No. Py A 
NATHAN KANTER, 3 
Defendant in Error, 







20R TO THE MUNICIPAT, COURT 
Vile ~ 
i OF CHICAGO. 
ARRANAM PINKELSTHIN, 
Plaintiff in Brrerdé 


: ) 
Pe. 7earA. 328 


MR. JUSTICE BROWN DELIVERED THE OPINION OF THE COURT. 


The only question in this case is one of fact. It is 
whether a sale of the steck and fixtures of a cigar store by 
the plaintiff was made to the defendant or to the defendant's 
son, & minor. 

We see ne reason to question the decision of the 
trial Judge,who found it was to the defendant. 

Nor do we find sufficient cause in the affidavit of 
newly discovered evidence to hold the refusal to vacate the 
judgment erroneous, 

The judgment of the Wunicipal Court is affirmed. 
AFFIRMED, 
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A. R. PIPER, doing business 
as A. R. Fifer & Co., 
Defendant in Erro 







ERROK TO THE MUNICIPAL COURT 
OF CHICAGO. 


1831.4. 349 


wR, JUSTICE PROWN DELIVERED THE OPINION OF THE COURT. 


HY¥VAN LEVIG and & © REDMAR, 
in Error, 


The plaintiffs in error in this cause, Hyman Lewis and 
Louis Redman, seck by this writ of error to reverse a judgement 
of $700 and coets against them rendered by the “unicipal Ceurt 
of Chicago January 23, 1912, in favor of Abraham R. Fifer, the 
Plaintiff below and the defendant in errer here, The cause wag 
tried below before the court without a jury. 

The plaintiff Yifer was a licensed broker of the City 
of Chicage during 1911, in which year the slleged cause of action 
arose, During that year the defendants Gewie and Redman ap- 
proached an employe of the plaintiff Fifer, a Yr. DeXolfsky, and @ 
desired him te sell some real estate known as 1446 North Tolman 
avenue in Chicago. The price for which the property was offered 
by the defendants wae twelve theusand dollars net. According to 
their own evidence they said that if tke plaintiff could sell 
it for $12,500 they would pay comminrions, and if for $12,000 
the purchaser must pay commissions. The defendants, thet is, 
wanted $12,000 net for the property. 

The plaintiff, acting through his employe DeXelfsky, 
found would-be purchasers, one Toeffler and one Kallison, and 
negotiated with them for a purchase of the property by them. 

The matter went so far that he procured the examination of the 
property by them and their wives and that they at firet offered 
$11,500 for it and then raised the offer to $12,000, but refused 
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to pay anything additional te this sum for commissions, *allisen 
and Loeffler rave $200 te DexXolfeky as @ deporit with the plaine 
tiff on the purchase. Detolfsky eot Bhe plaintiff and the de~ 
fendants together end prepared a contract for the sale and pur- 
chase of the preperty and tried to get the defendants to sign it. 
When, however, it was stated that a broker's commission would not 
be paid by the purchasers and must be paid by the defendants, 

the defendants refused to sign the contract and the 2206 de- 
posit was returned by the plaintiff te Loeffler and Kallisen, 

Up to this point, of course, the defendants, so far as the reeord 
shows, were acting within their rieht and no liability had ac- 
cruead from them to the plaintiff. Rut when Loeffler and Kslii- 
son were Locking at the property, Yallison left his address with 
the wife of one of the defendants and a dey or two after the re« 
fueal of the defendants to sirer the contract TeXolfsky hed pre- 
pared, defendant Redman called on Kallison ané told him that he 
could buy the property for the price he had offered, namely, 
$12,000, but that he should make the contract in seme one else's 
name and take an assignment thereof, by which device, it vas 
explained, the defendants would not be obliged te pay commissions, 
This arrangement was carried out. A contrect similar te the one 
the defendants hed before refused te sign wae executed to one 
Regoft, who immediately assigned it te Leeffier and Fallison and 
they and their wives received s deed in purcvence of it sbeut 

two weeks later, The purchase price paid was $12,000, although 
the deed expressed a consideration of $12,500, 

By sesking and availing themeelves of the benefit of 
the results of the broker's labors, the defendants rendered 
themselves lisble for brokerage fees or commissions to him. 
Wilson v. Yaron, 158 I11., 304; Tlose v. Frown, 230 Ill, 238. 

Se far ag there were any controverted questions of 


fact in the case which would modify the above statement, the 
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court, trying the cage without a jury, Gacided them in faver of 
the plaintiff and correctly, ac we think the record shows, 

There is no merit in the contention that Redman was 
not the owner of un interest in the property in question, and 
therefore should not be held liable. The evidence shows that he 
was the real owner of the interest ehich stood in the name of 
Dera Goldberg, who signed the contract and deed. Redman himgelf 
arranged the sale and originally amployed the broker of wheee 
serviees he afterwards took advantage. 

The judgement of the Municipal Court is affirmed, 


AFPIRYVED, 











‘oe yeh Oia pba. 
to tovet ai oods bobtoab etTBh, & duonttiw saa. oft serves tame 
sawode bapoes ext Ynids ow 28 thtoertos bat, wusntelg, es 
gaw camber todd. Holinasian edt mt them on. of OxedT 0) watong't 
Dae ,rotteoup ot Utzeqorq edt mt tadtetot sw ‘to remo. oft don 
en. ond ewotn eonebhive, oAT .oLdatl bled. od tom bivods. oxotened? 
to orcas eft mi boodge doide Suetedoh eda to mane feet ode saw 
Tloamist nambet beh bow ssauinoo edd beagta, o vite, wxedbLod etod 
petrw to roxosd ede, Sexolgme xs fantnizo bas ots, ond begawrta 
| on sagacnavbs. Xoo! abrawses te onmeotvaea | 
sbonaktts. oi s1u0d ominient edd, ‘te dnompbyt. off — wed es 
SAUREEIES, a |) weak “bne vats wash sous 
: wilds 94 aM ei bs eee, tee a 
ee Ra ons “Ye Bee | 3 
Hh vempnetes 9 Ae ADR 
tho kamal ee 
7 Loge ee ewe ae 


¢ 





| Cs ee ‘i of he 


; po quer ; A re mate. 


Sees * nae) eit ee 





ee, ee es 


0 ms ba, 


eagoiee eiy |. stat nina ae). 
s ‘ é ‘ Sa 
“en v7 


‘tds ah wiaprigse beak tort 7 


ye 


rece al rs 
Tralee - 
4 


v0 Sein ‘grein ge eer 
3 ia 


‘ ae ani te, phine ‘ied “oat. 
us hs es: Rant OMIGES aoriunmndt ; 
cae A uae aed AY bo crm 
¥ ub 


wind? 94 Tt oF 


v Stowe tole oo okt hfe 


| 





March Term, 1912, No. 


Pe ol 


_ 


205 - 18259 


EQUITARLE TRUST CO. OF NEW 
YORK, @ corperaticn, i 
Plaintiff in Error 
ae ; ERROR TO THE MUNICIPAL COURT 
hg OF CHICAGO. 
LOUIS M. COHN, 
Defendant in Error. 


1831.4. 383 


MR. JUSTICE SMITH DELIVERED THE OPINION OF THE COURT. 


The plaintiff, here the plaintiff in error, brought 
a suit of the fourth class in the Municipal Court of Chicago 


against the defendant to recover on the following instrument: 
“Chicago, Ilis., Dec. 30th, 1962. 
Mr. Archibald C. Haynes, 
General Agent, 
The “{quitable Life Assurance Society, 
#25 Broad St., WN. Y. 
Dear Sir:- 

I hereby acknowledge having received from Yr. Geo, 
Schlesinger policy Wo. 1180045 - being for $10,090.00 on my 
life, in the Equitable Life Assurance Society. You are au- 
thorized and requested to place the said policy in force from 
this date, and I promise to pay the balance of the first annual 
premium amounting to #300.00 as follows: 

April ESthy 1905, oc ce oes. oo K850000 


Auge. 15th, W985 Ks be ven vs eee 5OeO8 
$350-00. 


Very truly yours, 
Lovis M. Cohn. 


(Said instrument being endorsed on back thereof as follows): 

‘Archibald C. Haynes, 

Gen'l Agt. 
By E. W. Jones, 
Atty, ** 

The cause was submitted to the court, who found for 
the defendant and entered judgment on the finding. 

The case is controlled by the decision in The Equit- 
able Trust Co. v. Harper, 258 Il]. 615, where it was held the 
same party as plaintiff could not recover on a similar writing, 
under similar circumstances. 

The judgment is affirmed. 


AFFIRMED . 
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JOHN NEDVED and YERI NEDVED, 
Defendants in Error 

‘ BRROP TO MUNICIPAL SOURT 

vs. \ 
' OF CHICAGC,. 


183 1.A. 390 





COURT OF YONOR, a cor 
Plaintifs i 


er ee ene ee ee ee eet ee 


WR. JUSTICR SMITH DELIVERED THE OPINION OF THE CouRT. 


The plaintiffe, here the defendants in error, brousht 
a@ suit agsinet the defendant, here the plaintiff in error, in the 
Municipal Court of C>iesage, to recover as beneficiaries on a 
certificate of membership issued June 19, 1909, te their daughter, 
Rose “edved, by the defendant, a fraternal beneficiary society 
organized and doine bueiness uncer the laws of this State. The 
jury found the igsues for the plaintiffs and assessed their 
damages at the sum of one thousand dollars and the court entered 
judgment on the verdict. 

In the application of the said Rese Nedved, under date 
of June 1, 1909, for membership in Class D, she stated, inter 
alia, that she was twenty-three years of age, single, and re- 
sided at 14321 Spaulding avenues, and included therein the state- 
ment to the defendant's medical examiner, and all made a part of 


and included in the certificate of membership, in part as follows: 


"How many brothers Living? 2. Ages 25 and 12, 
Health good. 
; How many brothers dead? None, 


Hew many sisters living? 2. Ages 18 and 15. 
Health good. 

How many sisters dead? 1, Age at death? 22 vears. 

Cause cf death? Gastric Catarrh. 

If other than first class give particulars and state 
whether tuberculosis is or was a factor. 

%, Have either of your parents or any cf your paternal 
or maternal relations had consumption, if so state Kind, degree, 
duration and effects on health? Answer must be complete and 
definite? Ko, 

6. Hawe you lived in the family with or nursed anyone 
who was afflicted with or disd ef consumption? We, 

30. Is there anythine to your knowledes, in your 
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physical condition or personal histery or habits tending to 
shorten your life which is net distinctly set forth ahove? No. 
# ¥ ¥ x 

IT hereby adopt as my own the foreroing answers and 
statements, whether written by me or net, and declare and ware 
rant thet they are full, complete and true, and I arree that the 
truth of each answer send statement mentioned above shall be a 
conéition precedent to any bindine contract issued upon the 
faith of the foregoing answers, and that I have not concealed 
er omitted to state any fucts rerarding my health, either past 
present. 

I further agree that thse foregoing answers end state- 
ments, together with the preceding decilsration shall form the 
basis of the contract between the Court ef Henor and myself, and 
shall constitute warranties and are offered by me as & concidera-. 
tion fer the contract applied for and are harehy made a part of 
any benefit certificate that mevy be issved upon this applica- 
tion, end shail be deemed and taken as part cf such certificate; 
that this application may be referred to in ssid benefit certifi- 
cate ag the basis tnereof, and that they shall be construed te- 
gether as part cf my contract; and I further orree that if any 
anewer or statement in this application is not tmue und complete, 
or if T shall fail te comply vith, and to conform to any or all 
of the laws of said Court of Honor, now in force or that may 
hereafter be enacted, amended or adepted, that my benefit cer- 
tificate shall be void." 


The insured died Octeber 25, 1910, after an ‘illnese of 
five or six days, with pneumonia. 

The evidence is undieputed that the decedent at the 
time of making said application lived with her parents, the 
beneficiaries, at the address given on Spaulding avenue, that in 
November, 1905, her sister Mary died there with consumption and 
at that time the family consisted of the parents end decedsnt 
with four ether children, all residing at eaid place; that at 
the time of the application other sisters and also a brother 
were dead besides Mary, the one who died of consumption. That 
the answers to the said questions in the application heretofore 


quoted in respect to the above matters were false is not dispute 


Oa. 


The right ef the plaintiffs te maintain a joint action 


is not raised and therefore we shall not consider ceme. 


The plaintiffs claim that where an application for a 


policy of insurance contains an incomplete answer to & material 
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question and the company does not call for a further answer, put 
issues ite pelicy, the imperfection is waived. There is no 
evidence of any kind in this record that shove the said anewers 
were incomplete; and the imaginary circumetances sugcested by 
counsel cannot be indulged to make uncertain that which is on the 
record plain and certain. 

It is also contended that the said statements of the 
decedent in the anvlication were neither warranties nor material 
representations such as te avoid the vrolicy. With this we can 
not agree, If not warranties they were certainly material repe- 
resentations. ¥Metrovelitan Life Ineurance Ce. v. Moravec, 214 
T11l. 186; Minnesota Life Insurance Tc. v. Tink, 230 111. 273; 
Spence v. Central Accident Ins, %., 2%6 I11. 444; Continental 
Wutual Tife Ine. Se. v, Young, 77 T11. App. 440; 1 May on Ine- 
surance, Sen. 185, 

The defencant had in its empley ons whose duty it 
was to investigate and disesver, if he could, incorrect and false 
statements of applicants and makes recommendations pertaining 
thereto. This is a commendable course, but we are unable to see 
how it can avail the plaintiffs in the absence of any proof that 
he obtained knowledge of the decedent's false statements; and 
that the said answers made by the decedent to secure a certifi- 
cate of membership in the defendant society were intentionally 
and knowingly false is, on the record, beyond controversy. 

The other points, in relation to the abstract of the 
recerd and the instructions, made by the plaintiffs in an effort 
to sustain the judement, are untenable and require no discussion. 
The representations being false, and being either warrsanties or 
material representations, in either event rendered the certifi- 
cate of membership as to insurance void under the authorities 
above cited, 


The judgement is reversed. 
REVERSED. 
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EDWARD HINES LUMPER COMPANY, 
a corporesion, 
Appellant, 
APPLAL FRO SUPERIOR COURT 
vs 
OF COOK COUNTY. 


“QSSi.A. sol 


WR, JUSTICE SHITH DRLIVERED THR OPINION OF THE CGUHT. 


JOHN Jf O'HRRON et al., 
Aprellecs. 


ee et ee ee et Net eet ee 


The appellant filed a bill agninst the apreliee in the 
Superior Neurt to eotablish and enferce a mechanic's lien for 
lumber furnished hy appellant, ag a gub-contractor, to Fr. &. 
Brown & Co., contractor, used exclusively by it in the construc- 
tion of moulds and forma,which seid moulds and forms were used 
in the building of foundation walls in the erection of a certain 
puilding; and after the concrete had hardened sufficiently said 
lumber was removed and none of it became a purt of the said 
building. The Chancellor found that the appellant was not en- 
titled te a mechanic's lien, and dismissed the bill for want 
of equity, from which decree this appeal is prosecuted. 

The case is controlled by the decision in Rittenhouse 
& Embree Co, v, P. E. Brown & [o., 254 I1ll., $49, where the 
court held, under similar circumstances, that there could be no 
mechanic's iien. 

The decree ia affirmed. 


AFPIRMED, 
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March Term, 19le, No. f 
«JOSEPH M. TLAUGHT.IN, ; 


Defendant in Error, 
3 ERROR TO THE CIRCUIT COURT 


VBe 
OF COOK COUNTY. 


1831.4. 401 


WR. JUSTICE BROWN DELIVERED THE OPINION GY THE COURT. 


WILLIAM M. HOPKINSON, / 
Plaintiff in #rror,. 


— 
et ee et eee eet ee te 


We are of opinion that the judgement attacked by thés 
writ of error must be reversed indesendently of all other con- 
siderations because of the excessiveness of the verdict - an 6x- 
ceesiveness in our opinion sc great after a careful study of the 
record as te show passion and prejudice on the part of the jury 
which cannot be cured by remittitur. 

We appreciate all that is said by the counsel for de- 
fendent in error shout the disadvantogesof delay in litigation, 
but this is a case where the argument from inconvenience cannot 
be given eufficient strength to sustain the verdict. <A new trial 
should have been granted in the court below anithe judement must 
be reversed and the cause remanded to that court for such a 
triel., This renders not only superflucus, but, according to our r 
rule adopted for obvious reasons, inexpedient a discussion of 
the relative weight of the evidence, Upon that another jury 
will dedide. Wor do we pass on all the questions of law raised 
by the plaintiff in error. It is not necessary for the suidance 

rulings 
of the court below on a new trial because the, are not general- 
ly, even if errors, those which will be repeated in another 
trial. Wor are we disposed to psaes on the abstract proposition 
that a judement including punitive damages in a proper case must 
be reversed because the jury in civine them disregarded an in- 


struction concerning the measure of damages which said nothing 
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about punitive darares. 

If the case is again tried undcubtedly the cuestion 
of punitive damages will be dealt with in the instructions by 
the trial court. The judgment in this case is reversed by us 
because we deem it palpably excessive, whether er not punitive 
damares could be properly given. 

The only error complained of in the admission of evi- 
dence we deem it necessary to note is that of the admission of 
the transactions concerning the sale of the store at Oil “ity. 
Neither the letter of Hopkinson to Drohen of February 15, 1908, 
nor any other evidence relating to the sale of the store at 
Oil City to Olney is deemed by this court relevant or material. 
It was res inter alios, and not justified, as defendant in error 
argues, to show fraudulent intention in the matter under investi- 
gation in the case at bar. 

The judgment is reversed and the cause remanded to the 
Cireuit Court. 

REVERSED AND REMANDED. 
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' @aid decree, was entered on Recember 24, 1908, 
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| Jell, a defendant in said foreclosure proceeding, and upon 
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ually, and HTRA¥ COOMBS, c trustee, ERACR TO 
Defendants An Error, 
CIRCUIT COURT, 


VB. 
COOK COUNTY, 


Mwhly C. Nurphey, 


@ IW ERROR. D8 3 TAs 402 


Mi, JUSTICE RAUME DELIVERED TRE OPINION OF THE COURT. 


\, fa 
Thia-srit of errer sued out of this court on 


\ 
JOEN A, MURPHEY, Jr., 
and H, FA ONER JELL 
i PLAIR? 


December 21, 1911, by John A. Murphey, Jr., and Emily ¢. 
Yurphey, ia proasouted to review the record of 4 foreclosure 
proceeding in the Cirevit Court, wherein a dscree of fore-~ 
closure wan entered on November 23, 1908, and an order cone 


firming the master'a report cf a acnle sade in pursuance to 
H. Fauleooner 


whom constructive sarviee only wes had by publication, filed 
hie motion in the Circuit Court on Dscember 16, 1911, for 
leave to answer the eriginel bill] of foresloeure, which 
motion wan denied by the court on February 20, 1915. On 
Kareh 39, 1912, leave wae granted eaid Jeil to join in error 
as a plaintiff in error in this proceading. 

There are several wholly eufficlent grounde upon 
which the decree of the Cireult Court must be affirmed, 
First. The purported abstract of the record filed by pluine 
tiffs in error does not comply “ith Rule 18 of thia court. 

It is an index merely an’ not an abstraat of the record, 
guch as ia required to preaent for review the errors asaigned 


and argued, 
Second, The decree of forecicaure which was entered 


on November 23, 1908, ic a final decree (Kirby v. Runals 
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140 111., 289,) to review wnion a writ of error sould not be 
brought by plaintiffe in error, John A. Kurphey, Jr., and 
Emily ©. Murphey, after the expiration of three yoars from 
the rendition thereof, - that is, from the date of ita entry, 
R. 8. 1911, Chap. 110, See. 117, This writ of error waa 
brought December 21, 1911, more than three years after the 
rendition of ssid decree, Error® assigned affecting the 
order of the Circuit Court entered Secexber RS, 1906, cone 
firming tae naster'a report of the axle unier the dearee of 
Noverbeor 23, 1908, are not arguec and are, therefore, waived, 
Third, The right of plaintiff in error, Jeli, to 
question the propriety of the decree of November 83, 1908, 
by motion in the Circuit Court, muet have been exercised by 
his within three years sfter the entry of said decree, R. 8. 
1911, Chap. 82, Sec, 19, The sotion whereby he attempted 
tO west himself of such richt wae not filed until Pesemher 
16, 1911, - more than three years after the entry of said 
decree - and was not presentet in apt time. Furthermore, 
error assigned upen the crier ef February 30, 1912, denying 
Said motion, cannot be considered, hecaure this writ of error 
Sued out December 91, 1911, does not bring before ue for ree 
view Sn order entered subsequent thereate. City of Chigage 
Me Myers, 159 Til, App., 835; Nurdt v. Glos, #31 112., 158. 
Notwitastending the estate of the record, #e have 
GOnaldered the questions raised upon the werite of the cone 
troversy and are impelled te hold that the errora assigned 
are@ untenable, 


The deeree of the Cirouit Court is saffirrmed, 


DECREE A4FFTR¥ED, 
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Opinion oO e ellate Cour 
Dp f the Appellate Court 
AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th dav of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: 
| Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 
A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff: 
And afterwards in Vacation, after said March Term, to-wit: On the... GAEL = alll 
. of October, A. D. 1913, there was filed in the office of the Clerk of said Court. at Mt. Vernon, Illinois, 
. an OPINION in the words and figures following: 
a ee ee ic cant ackcsealss ae te fe pee eee eae eee ~ ’ 4 
| 183 1.A. 483 
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March Term, 1913. 
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@m.. U.Halbert, Administrator of 
the estate of John Scadman, De- { 
ceased, Appellee, Appeal from the 
4 vs. ) City Court of 
' ) Hast St.Louis. 
Louisville & Nashville Railroad ) 
Company, 
Appellant. 


1831.A. 483 


WeBride,F.J. 
The defendant prosecutes this appeal to reverce a judg- 
ment which the plaintiff recovered against it in the city court 
of East St.Lovis for $2,500.00. 
On December 18, 1911, the defendant at about the hour of 
5:40 P.M. started its MeLeansboro accommodation train from the 
Relay depot in Hast St.Louis to KeLeansboro. There is a curve 
to the north east in defendant's tracks extending from.the Relay 
depot across seventh and eighth streets in the city of Bart St. 
Louis and defendant's train wee moving out on the south bound 
A track to the northeast and when it arrived at or near seventh 
street it struck the deceased, John Scadman,and injured him so 
badly that he died shortly thereafter, 
It appears from the evidence that John Scadman and Leide 
 Rungaila went to the home of Mrs. Yocis, located on “eventh Street 
i and elose to the place where defendant's railroad crosses this 
e- They were there visiting a man by the name of Zinc. The 
/ deceased left the residence of Mre. Yocis about fifteen minutes 
“before six, in company with @ine and Rungaila, and appellee claims 
that as they were passing down Sicente. S0reet and in the act of 
- eroseing the tracks of the defendant that the train of défendant, 


er oar ran over Zine and Seadman and killed them and 
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‘time the train past. 

im event Tarit Claims that Zine and Scadman were attempting to 
Cross its railroad east of the street and not at a street cross 
ing, and were treepassers at the time they were kilied. It al- 
so insists that it rang the bell and blew the whistle and lower- 


ed the gates as the train approached the street crossing, and 


< 
« 


Was not running at an excessive rate of speed. There was much 
dispute in the testimony as to the place and circumstances under 


which Scadman was killed. i1t further appears from the evidence 



























that Scadman left surviving him Margaret Scadman, his mother, 
and Katherine Silke his sister, who reside nt the village of 
Luloyszi, County of Shovely, State of Kovono.Russia. That the 
sister was married to Krischjan Silke and the mother made her 
home with her daughter. It further appears from the evidence 
that in the winter of 1910, the deceased sent his mother $10.00. 
Upon the trial appellee, over the objections of appellant, inte. 
duced testimony tending to show that the deceased made remit- 
tances at different times to Kriechjan Silke, This testimony 
was objected to by counsel for appellant on the ground that it _* 
wae-in the nature of hearsay testimony and did hot show any pay- 
ment or contribution by deceased to the support of his mother. 
x The declaration contains three counts. The first count 


ve 


charges that the defendant negligently and carelessly ran ite 
passenger train over and across its tracks at a greater rate of 
speed than permitted by the ordinances, which limited the speed 


is f ‘ 

to ten miles per hour. 

a 
% : The second count charges the defendant with having negli- 


‘gently operated ite train at a greatg@# rate of speed without 

. “ringing the bell on its said locomotive in disregerd of the re- 
quirements of the ordinances of the city of Exst St. Louis. 

; ‘The third count charges that the defendant opersted its 
in’ at a high rate of speed without ringing the bell or sound- 


whistle and without lowering or closing the gates at 
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ee Seventh Street. To this declaration defendant filed a plea of 
- genersl issue. 
— f The appellant hase assigned several errors, among t) em, 


that the court erred in admitting evidence introduced by plaint- 
rs 


iff to show that deceased sent or furnished his mother money for 
_ her support, or that she was dependent upon him for support and 
| \that it was not proven by legitimate evidence that deceased con- 
: tributed to the support of his mother. 
a It appears from the evidence of John Wagar that he knew 
; Yona Scadman while he lived in Kkussia and that he knew Serdman's 
father, mother and sister. ‘That his sister's name is Katherine 
a Silke and a is now the wife of Krisehjan Silke and that the 
mother lived with the sister; that he saw them in the winter of 
: 1910, that at that time he made a trip to the old country and 
dears that John Scadman gave him ten dollars and he gave it to 
Seadman's mother, That Seadman was about fortyseight years old# 
" and never married. Plaintiff then introduced in evidence eight 
exhibits, marked "A", "B", "C", "D*, "EH," pe ag eH Ke 
‘BACH of which purports to be teceipts for $15.80, except the 
_ first one which purported to be a receint for #21.00, and is as 


follows: 














7» ' “Plaintiff's Exhibit A. 5 


No. 188884. Place tc 
and *® vast st.Louis,111.,Har.16,1908. 
1p. eee Received frBatéohn Scadman 
is Twenty-one «-....--.-.. 00/00 Dollers 
re: For (Foreign Currency) Forty (40) Rubles 
fo be remitted to Krischjan Szyld 
| Residence Lulajo-Legory-5 zawle-Kow 
$21.00 (Signature) Tad. Chwalibog. 


eeeweeeree es eee eeoeeeeeeeeeeeee 


(Attached ) 

BANK HO )EY ORDER a 
No. 168884, for Rub.40 
Was mailed to Kristian Szyld,lulajaz 

By . Wil. Der Regaer Commerzbank 

. L IV. 1908 Libau Z 

7 ie (eee HAUTH. NACHOD & KuEE. 7" 
aon Thad. Chwal ives, Kast St.Louis,111." | 
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plaintiff to prove the payment of the money, represented by 
these receipts, to the mother. His testimony was that John 
Scadman paid him the money estheved in the receipts at East St. 
Louis; that the witness then sent the money to some bankers in 
New York where it was sent to Krischjan Silke and on cross ex- 
amination, in explanation of the mode of transmitting this mon- 
ey this witness says: “John Scadman paid ne the money mentioned 
- din the receipt marked plaintiff's =xhibit “A".- Didn't know him 
before that time. I sent the money to Kanuth, Nachod & Kuhne, 
‘Bankers in New York. Don't know them personally. This re- 
ceipt that is attached is from New York. After one month when 
the people get the money I get a receipt from Kanuth, Nachod & 
Kuhne. I didn't get this receipt from Kussia. I don't know 
what Kanuth, Nachod & Kuhne did with the money.” it is also 
true that Rungaila etated that the deceased told him that he was 
going to send some money to the old country to his mother and 
that he did not know whether he sent it or not; and there was 
the further testimony of one or two other witnesses along the 
same line, of declarations of deceased tending to show that he 
was going to send some money to his mother. Frem a careful ex- 
amination of thie evidence we are clearly of the opinion that it 
is all hearsay, except the statement of John Wagar who said he 
gave the mother the ten dollars that the deceased sent her. it 
does not appesr, however, that the mother was dependent upon 
deceased for her support either in whole or in part. The ex- 
hibits offered in evidence by the plaintiff were clearly incom- 
- petent; they did not prove or even purport to prove that this 


‘ money was paid to the mother of the deceased but they show that 


no laim, from thie evidence, that the money contained in these 
Aaa (4) 
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receipts was ever intended or expected to go beyond the hande 
of the brother-in-law of the decéased, and for aught that ap- 
pears from this testimony it may have been in payment of a debt 
or been received by the brother-in-law as a credit to the de- 
censed. We are also of the opinitn that the receipts offered in 
evidence did not even show a payment of this money to the broth- 
er-bn-law. Testimony based upon hearsay statements is improper. 
C. & Aw vs. Jennings-- 217 I1ll., 494; Haldeman vs. Schuh--109 
App., 259. 

There can be no reasonable excuse for seeking to prove the 
fact, if it is a fact, that the deceased John Seadman econtrib- 
uted to the support of his mother by imcompetent and hearsay 
testimony, as it is a matter capable of direct «nd positive 
proof if such conditions existed. it was averred in plaintiff's 
@eclaration that the deceased contributed to the support of his 
mother during his life time. ~ This was a material averment and 
should have been proven by competent testimony. The amount of 
damages allowed depends entirely upon the pecuniary loss sustain- 
ed. "The pecuniary loss, taking into view all the circumstances, 
must be kept in view as the only proper basis of the verdict.” 
Chicago & Northwestern R. R. va. Swett--45 I1l., 205. 


The evidence in this cnase shows that the decensed was forty- 


ays gure Fa alee wid 


eight years old; that the mother was not living vith him but was 
“Living with a daughter, and in order that the mother might obtain 


: or 


damages, beyond mere nominal damages, it was necessary to show 
_ pecuniary interest in the continuance of the life of the deceas- 
ed. Ina review of the authorities in the case of Rhoads vs. C.& 


AR. R. 227 111., 354, the Supreme Court says, "The first case 









decided by this court that has any bearing on the case here under 
discussion is City of Chicago vs. Hajor,16 I111., 349. It was 


there held that damages under the act can only be for pecuniary 


d loss, and not for bereavement; that such action is for those that 


ly 


have a more or less direct pecuniary interest in the continuance 
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} 4 of the life of the deceased. This statute makes pecuniary 

loss of the widow and next of kin the sole measure of damages. 
Te aes If, then, the next of kin are collateral kinder 
red of the deceased and have not been receiving from himpgehnhp 
pecuniary assistance, and are not in a situation to require it, 
it is immaterial how near the relationship may be, only nomin- 
al damages can be given, because there has been no pecuniary 
injury. I1f, on the other hand, the next of kin have been de- 
pendent on the deceased for support, in whole or in part, it is 
immaterial how remote the relationship may be, there has been a 
pecuniary loss, for which compensation under the statute must 
be given." Whether Zohn Scadman was or was not in good faith 

i eeieinehine to the support of his mother was a material ques- 
tion to be considered by.the jury upon the trial of this case, 
and before a verdict should be permitted to stand for such sups 
port it must, in out judgment, be at least proven by competent 
testimony. 

Counsel for appellant have argued very extensively in their 
brief that appellant was not guilty of negligence and that the 
deceased was not in the exercise of due care and caution for his 
own safety. These, however, are questions of fact which must 
be deteninea by the jury, and in view of the fact that there 
must be another trial of this case we deem it improper to enter 
into a discussion of the facts of of the weight to be given to. 
the testimony of the several witnesses. 

We are of the epinion that the court erred in admitting the 
a exhibits A. to H. referred to, and the hearsay testimony of the 
. several witnesses 2s above stated, «nd for that reesron the judg- 


4 


ment of the lower court is reversed and the cause remanded for a 
new trial. | 

y REVERSED AND REMANDED. 

* cc 
(Tobe published in abetract only.) 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 


Appellate Court in the above entitled couse of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand apd affixed the seal of said Court 
at Mt. Vernon, ie. Ee day of October, 
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FM OMS 6 BA ig 3 
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“Clerk of the Appellate Court. 
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Opinion of the Appellate Court 





AT AN APPELLATE COURT, Begun and held at Mt. | 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 


ernon on the Fourth Tuesday in the 






the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 


Al. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff: 


And afterwards in Vacation, after said March Term, to-wit: On vial oe ores aoe) 
of October, A. D. 1913, there was filed in the office of the Glerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: 


1831.A. 484 


ereoates 
/ APPEAL FROM 


dees a HORS 2S ASSIS ne ace ele ts Ra Soe en TN oe ae Ay as. Ee \ 
INIGs 4" 4 ee 


March Term, 1913. 


COUNTY 








‘Oks 
Pav 


* A ray » ath ran a Ral 
Abd wile We guidllis Gale 4 f ro 


} lode 4. 
‘ 
\ 


’ 


































Term No. 26. Agenda No. 28. 


Kareh Term, A. D. 1915. 


Cora Rankin RKufty, 


) 
Appellee, Appeal from the 
ve. ) Citeuit Yourt of 
) Bond County. 
) 


Warren Kankin, Jr., 


Appellamt. 


1831.4. 484 


NeBride,P.J. 
This was a petition filed by appellee in the County Court 


we Bond County to require appeblant to inventory certain prop- 
erty therein described as the property of the estate of Warren 
Rankin, Sr., that had been held out and claimed by appellant 

as partnership property and belonging to him and the deceased 

as partners. The Circuit Court determined that said property 
belonged to the estate of Warren Rankin, &r., and recuireé ap- 
pellant to inventory it as property of the estate. From this 
decision the anpellant prosecutes this appeal. 

This was a petition filed by appellee for citation against 
appellant alleging that "arren Rankin, Sr., departed this life 
November 5, 1910, leaving a will which was duly probatedond 
averring that appellant wos executor under said will, and in 

the amended petition alleges that defendant did not make out 

and file a perfect inventory of all of the personal estate or 

“a proceeds thereof which came into his possession; that he failed 
By te inventory $9,079.33 which is proceeds of property belonging 
to Warren Rankin, Sr., at the time of his death, and the furthers 
eum of six hundred dollars which was withdrawn from the bank by 
appellant, two notes one given by W. Be Haukins for $437.00 and 
one by Warren Rankin, Jr., for four hundred dollars, and that 

_ such property and notes are not held by him as executor and that 
he neglects and refuses to account for the some to the executor 
by law. That he claims and pretends that a co- part-— 
a \ 


tween him and the deceased at and prior to nie 
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death and that on the 22nd of January, 1911, he inventoried 

said property as belonging to the co-partnership and arks that 
he be required to account fully for all such property which he 
80 wrongfully and fraudulently withholds and which he has failed 
to inventory belonging to eaid estate. To this petition the de- 
fendant filed an answer denying that said property palensed to 
the estate of Merrtlnta C4 hk 9 a Sr., but avers that it was the prop- 
erty of a ic wma Bl dz fr “4 einy between himself end Warren 
Rankin, Sr., préor to his decease, and avers that he hae account- 
ed for said property and inventoried the same ao co-partnerehin 
property, and avere that said co-partnership was at the time of 
“the decease of Warren Rankin, &r., unséttled and in an unfinish- 
ed condition. . Upon the hearing by the Circuit Court an order 
was entered in favor of the appellee determining that the prop- 
erty mentioned in said petition and answer was the sole property 
of the estate of Warren Rankin, Sr., and did not belong te the 
alleged co-partnership of #arren Rankin ®r., and Warren Rankin, 
Jr., and directed and required appellant to inventory said prop- 
erty or the proceeds as belonging to the estate of “arren Rankin, 
Sr. 

Appellee enters her motion herein to dismiss this appeal 
setting forth that such judgment wae not a finel order or decree 
and could not be appealed from and for that reason the anpeal 
should be dismissed, ~ 

9 Upon an examination of the petition it will be discovered 
that the defendant pretended that a co-partnership existed be- 
tween him and the deceased and avers thst no such partnership or 
any in fact existed and that the clnim of appellant with refer- 
 enee to such partnership was. fraudulent. And it further alleges 


a the property mentioned in the petition was not co-partner- 
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for all said property which he is wrongfully and fraudulently 
withholding and which he has failed to make an inventory as 
Silbbeins to the estate. The order of the court determines 
that the specific property mentioned in the netition and claim- 
ed as co-perinership property is the sole property of the estate 
of Warren Kankin, Sr. It seems to us that this is a final 
judgment against appellant and that such order wouldbe conclus- 
ive against him and finally and forever settles the ownership 
of this property, if permitted to stand. That an appeal will 
lie from such an ertes is fully sustained in the case od Vartin 
ve. Martin--170 I11., 18. The motion to dismise the appeal is 
overruled, Appellant contends that the judgment of the Court 
in this ease wae manifestly againet the weight of the evidence 
and this is now the sole question to be determined. The appel- 
- lee to stistain her position that this was the sole property of 
Warren Rankin, Sr., deceased, placed her husband, 5.-lL. Rufty 
upon the witness stand and proved by him that within three or f 
four hours after the death of Warren Hankin, Sr., that Rufty 
had a conversation with appellant at the barn in which Rufty sedid 
to appellant, “That is your team, isn't it”: appellant said, “No, 
I don't own them, 1 have not paid anything on them, I was to 
‘pay four hundred dollars but I never paid anything for them, 1] 
am going to let them go at the sale.” Rufty then ssid, "That 
is not necessary Warren, because Cora would not ask you to do 

_ anything of the kind if your father agreed to let you have them 
for four hundred dollars, she will never object to it.” Appel- 
_ dant said “No, I am going to let them go at the sale. I don't 
own a hoof of stock on earth," That Cora told him that so far 
as she Was concerned he could keep the team and »ut it in his 
“note for four hundred dollars. He also said he thought there 
had been four mules sold to Ridgway for six hundred dollars 
that had not been taken awya and that there was an account of 
37.00 against Nawkins for mules and some hay, and that appel- 
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lant said if Cora was afraid of that account he would take it 
up and put it in hie note. The appellee, Cora Rankin Hufty, 
testified to substantially the same conversation. Appellant, 
however, says that he does not rembmber of babing had any such 
conversation with them, and thie was all b6he evidence introduc- 
ed by appellee, excent that she placed appellant upon the wit- 
ness stand and sought to prove the allegations of her petition 
by him. Appellant, however, stated that he and hie father had 
| agreed:to go into partnership and that he was to have a half 
interest in the business. They were to borrow money at the bank 
to begin business with, as neither had any money, and that they 
did borrow money at the State Bank of Hoyles & Sons, and gave 
their joint nate for the seme and the money was placed to the 
credit of Warren Kankin, Jr., but both the father and son check- 
ed on the account. That the business was commenced »bout four- 
; teen years ago. ‘That they had both lived on the business, had 
paid off indebtefidness but had never declared any dividend. About 
one year before the death of Warren Rankin, Sr., they quit the 
partnership, but never had asettlement. They had on hands unsold 
property described in the petiti6n and inventoried as co-part- 
nership property. He admits that during the existence of this 


co-partnershi-p his father received about eighteen hundred dol- 











lars from an estate and had borrowed about threethousand dollars 
from Mrs. Rufty but that 211 of this money did not go into the 
co-partnership business and did not equal the amount of Warren 
Rankin's,Sr., indebtedness. That “arren Rankin, Sr., expended 
considerable money on improvements on the two piaces owned by 
him and stated that all of the property described in the peti- 
hii belonged to the co-partnership of himself and his father. 
it further appears from the evidence that the stock was kept 
upon the farm owned by Warren Rankin, Sr., and aseecsed for tax- 


es in his name Thiswas all of the testimony introduced by ap- 
| (4) 
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Appeliant then produced a num- 


in which he told 


In fact, produc- 


; pellee to sustain her petition. 
ber of witnesses who testified to conversations they had had 


with Warren Rankin, Sr., during his life time, 
the respective witnesses that he and his con, the appellant,were 


in partnership and were buying steck together. 
came in and made a 


ed several witnesses who testified to having sold them etock. He 


also produced Buy B. Hoyles, cashier of the State Bank, who tes- 
Oe; 


They worrow- 


"Il recall when Warren Rankin, 
statement he and Warren were intending to buy some mules and wish- 


tified, 
ed to borrow some money to purchase the mules with. 
ed the money, both Warren “ankin, Sr., and Warren Hankin, Jr., 


signed the note I was acquainted with the signature of these part- 
Ef 


The check of either was honored against the account. 
I know of several 


ies. 
think they both deposited to that account. 
different stock transactions they had; these transactions took 


place for a number of years before the death of Warren Rankin,Sr." 


K. Be. 


He also testified that the sceount was kept in the name of War- 
Ezell testified that he was a stock trai- 
er and had known the deceased since 1882, and the month of Jan- 


ren Kankin, Jr. 
uary, 1906, sold him eighteen mules, and at tiat time had a con- 


versation with Warren Rankin, Sr., in which the said Rankin told 
him that he and his son were in partnership, and later on in a 


conversation about the selling of said mules that Warren Rankin, 
Sr., told bim, when speaking about what they had been offered for 


*That we would have taken the offer but Warren was not 











This witness also said, “I had a conversation with 


_ the mules, 
willing." 
him relative to the business of stock buying; I am unable to give 
the conversation verbatim. He mame to my house and J sold him 
eighteen head of young mules. He stayed all night. 1 have been 
acquainted with him a good while. In a conversation that even- 
ing talking to me and my son in law and about me and my son in 
_ law trading with him, he remarked that he and his son were buying, 


that it was a two partnership business; we sold to them and they 
(5) 
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would buy.” Albert Kagy testified that “arren Rankin, Sr., 
told him many timee that he and his son Warren Rankin, Jr., had 
everthing together on the place. A. T. Alie testified that 
Warren and hie father came out to his place together and bought 
mules. Ralph Ridgway said he was a stock buyer and that he had 
bought mules of the Rankins for the last five or six years and 
that he would talk with both of them but the dealing was gfen- 
erally done with appellant; that a short time before the death 
of Warren Rankin, Sr., witness bought three or four mules of 
Warren Rankin, Jr., and that at one time in looking at these 
mules with a view of buying them, when “arren Rankin, Jr., was 
not present, Warren Rankin, Sr., told him to see aprellant and 
whatever he did would be all right with him. And this was buta 
short time before the death of Warren Rankin,Sr. ¥. B. Hawkins 
testified that Warren Rankin, Sr., told him, "To talk to Warren, 
that they did business together and whatever Warren did was sat- 
isfactory to him." This witness algo stated that he had sever- 
al conversations with the old man Rankin about hie business re- 
lations with his son and, "That he would always send him to War- 
ren with directions that whatever Warren did was satisfactory 

to him.” ,Walter Bass says that about two or three yerrs before 
the death of Warren Rankin, Sr., that he bought thirty-seven head 
of mules of young Warren and that the old gentleman was present 


at the conversation concerning the trade but that he left it to 


Warren, and further said, “That the old gentleman said that any- 


thing we done with Warren was satisfactory to him." And further 


stated, “That Warren Rankin, Sr., stated to him one morning a 


Jr., were partners.” J. B. Schmollinger, a farmer, testified #4@ 


that he had some business relations with Warren Rankin, Sr.,rela- 


tive to the sale of some cows about five or six years before his 


death and that the deceased would refer the witness to his son, 
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He also said, “When 1 bought the cows about five years before 
his death, he said him and his son were partners." Joseph 
Brown, a witness, and Trezsurer of the County, testified that 
Warren Rankin, Sr., came into the office and asked, “lf 1 was 
buying mules and I told him 1 was and he told me Warren and he 
were feeding a bunch and wanted me to buy them. I told him I 
would come down. I1 went out and looked at the mules snd bought 
them. Young Rankin and his father were there.” James A.Ward 


testified to having sold Warren Rankin, Sr., some stock about 


| 
| 
| 


one year and a half before his death; "I had conversations yith 
him often about his business with his son Warren; he would say, 
‘Warren and i'* His talk would be about his mules and what 
he and Warren were doing.” Wr. Vandussen testified that he had 
dealings with fa them and that he would be with both of them 
together and separately. The testimony above quoted shows that 
. there was a contract entered into between appellant and his fath- 
er to buy stock together and that in pursvance of that contract 
they did from time to time purchase stock, and considerable 


| stock is shown by the evidence to have been purchased and sold 












by them. It is true that no written contract was entered into 
between then, and that the business was conducted in rather a 
loose manner, and srebabiy not in the same way that business 
between strangers would be conducted but it is not essential to | 
a partnership that any particular form or formality should be 
adopted. In determining whether a partnership exists if the 
agreement is not in writing the intention of the parties must 
in be ascertained from their language and conduct. Leeds ve. Town- 
 send--226 111., 452. 
i When a question similar to this was at one time before the 
‘appellate Court an instruction that had been given to the jury 
Was approved, and is as follows: ‘The Court instructs the jury 
that to constitute a partnership as to the partners themselves 
it is only necess=ry that each of them contribute either capi- 


, “a (7) 
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tal, labor, credit or skill and care or two or more of these, 


and that all the contributions are put together into a common 
stock or common enterprise to be used for the purpose of carry- 


ing on business for the common benefit." Swannell vs. Hamil- 


 ton-- 123 App. 545. 


We are of the opinion, after a careful examination of 
this evidence, and all the facts and circumstances, that a 5. 
evtebtebie exiated between the appellant and his father and 
we cannot coneur in the conclusion reached by the Circuit €onre 


Judge in this case, and are of the opinion that the judgment 


rendered is manifestly against the weight of the evidence, and. 


me 


the judgment of the Circuit Court is reversed and the cause re- 


REVERSED AND REMANDED, 
LIRR ELIT EMP Es 
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(To be published in abstract only.) 
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L A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon, this. 2. (aed AW ee meesseaeaN (0 of October, 
A. D. 1913. 


Clerk of the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 

Present: 

Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 


A. C. MILLSPA UGH, Clerk. W. S. PAYNE, Sheriff: 





And afterwards in Vacation, after said March Term, to-wit: On the... CZF dap 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court aA “Mt. Vernon: Sime 
an OPINION in the words and panes following: j 
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Karch Term, A. DBD. 1913. 


4 Rollie Finney, 


Appellee, Appeal from 


Rassac Younty 


)} 
)) 
Cireuit 
} 


| vs. 
ourt. 
Harris & Cole Bros., 
Appellant. 4 
1 & 3 1A, 8 5 
KeBride,P.J. 
This suit wae commenceé at the January +erm,1911, of the 


Circuit Yourt of Nassac County, tried at the April fern, 1911, 


Judgment for five thousand dollars for plaintiff. Appealed to 


; 
r 
| 
j 


the Appellate Gourt of the second District by agreement; was 
he ee 
reversed by the Appellate Court aml, s reported @n page 326 


of Vol. 168 of the Appellate Court Reports. ‘The case wasre- 





docketed and tried at the January “erm, 1913, of theCYrruit 
Court and resulted in a verdict and judgment for plaintiff in 
7 the sum of four thousand ketteve: to reverse this judgment ap- 
pellant has prosecuted this appeal. 
The machine in question is known ae a double surfacing end 
less bed planer, being an appliance for dressing woth sides of 


L a@ plank at a single operation. It consists in part of a heavy 











iron table about three feet high, seven feet long and two and a 
half feet wide. About midway between the ends of the table ir 

an open space of four feet in length, and the full width of the 
table, which is eneusied by what ia knowm as an endless bed 
whieh consists of a series of iron slats connected together 

with links so as to form an endless bed. The upper side of this 
endless bed is on a level with the top of the table and when 

the machine -is in operation moves towards the rear of the machin e, 


carrying the plank being planed from the front end of the mache 
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machine consisted of an upper and lower cutterhead that was 


designed to plane the upper and lower sidee respectively of the 


——— 


board passing through the machine. There were also connected 
with thie machinery four feed rollers, two live ones and two 
dead ones. The two live ones being situated in the rear of the 
machine, one directly over the other, and operated by a separ- 
ate belt. In the feeding @% of this machinery the operator 

; would stand in front of it and as the planks would pass through 
— were planed upon both sides and delivered at the rear end 
of the machine. Plaintiff was feeding this machine at the time 
of the injury. He had, as he says, partly passed one board 
cerough under one end of the roller and had started another 
board through upon the other end of the roller when the first 
‘board kicked back out of the machine and struck plaintiff's 

| thigh and injured him. 

There were three counts in the declaration but counsel for 
) both parties agreed that the case was tried and determined by 


-the second count, which, after describing the machine, alleges 


—_— —-——e- i 


that the defendant negligently and carelessly: permitted and suf- 


fered said planer to be in a dangerous state of repair. That 


adi ~* 
e 


the defendant negligently and carelessly permitted the s»id box- 











ing holes in the wack end of the weight lever passing, of daid 
front end dead roller to become so worn and enlarged that when 
properly set with said upper cutterhead with said weights there- 
upon, it did not press down said plank or timbers tightly upon 
said feed bed, but permitted said timber to be loose thereunder; 
7 that the defendant negligently and carelessly permitted the rub- 
‘ber chugs, which were designed to hold down snid middle dead 
roller tightly upon the timbers being passed through said mach- 
. ine, and thereby in connection with the said feed bed, to force 
said timbers on through said planer and prevent them from being 
_ thrown back by the force of the said cutterheads towards and a- 
t the operator, to become worn out ond insufficient to per- 
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form their function; and negligently substituted and negligent- 
ly permitted to be substituted, a coil wire spring in the place 
and stead of the rubber chug on the left end of said second 
dead roller, which said coil wire spring was then and there #hé 
wholly insufficient to perform the functions required of it and 
said rubber chug for which ssid coil wire spring had been neg- 
ligently substituted; and that the defendant negligently and 
carelessly permitted the said set screws designed to adjust,and 
to hold up said lower live roller tightly to the timbers being 
passed through said machine, and to thereby force said timbers 
on through said planer, and also to prevent them from flying 
or kicking back toward and ageinst the operator, to become so 
worn and small that by the usual motion of said machine they 
became loosened and thereby permitted said lower eve roller to 
drop down, thereby permitting said planks or timbers to be 
thrown back by the force of the said cutterheads while in oper- 
ation toward and against the operator. The declaration then Ag 
avers that the defendant had knowledge of the defective and dagg- 
erous condition of the said machine, and that. the same was out 
_ of repair and was not in a reasonably safe state of repair to 
be operated, or by the exercise of reasonable care ought to 


have known this fact; and that he did not know the machine was 













out of repair and could not have known it by the exercise of 
reasonable care; that his means of knowledge was not equal to 
that of the defendant and that the défendant had better and 
more means of knowledge that said machine was not in a reason-* 
ably safe condition of repair than the plaintiff had. That 
while in the employ of the defendant and in obedience to the 
order of the foreman of defendant, and while in the exercise 
of due care for his own safety and by reason of the unsafe con- 
dition of said machinery a piece of timber passed into said ma- 
chine by plaintiff, in the usual menner, was thrown back out of 
bas yr | (3) 
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said machine by the force of said cutterheads to and against 
the plaintiff, striking him about midway of the left thigh and 
breaking said thigh, and bruising and lacerating the flesh of 
plaintiff. 
It is not denied by cOunsel for appellant that the machin- 
ery was out of repai® in the manner claimed by appellee, and 
no evidence was offered upon the trial to diepute appellee's 
contention that the machinery was out of repair or that appel- 
lee was injured to the extent claimed. Counsel for appellant, 
however, strenuously insist that the defective cordition of the 
machinery was not the proximate cause of plaintiff's injury and 
that it was an assumed risk. . 
As to the former proposition of proximate cause, counsel 
for appellant says, “It is not denied by appellant that insuf- 
ficient pressure of the second dead roll or the two live roils, 
or both, on the plank in question caused it to kick out of the 
machine. But that is not the question at issue. The real 
question is, What caused the insufficient pressure on the plank; 
was it the defective rolls or was it the thinness of the plank?*® 
This is a question of fact that will have to be determined from 
the evidence and circumstances in the case, and, as we think, 


Wae one of the questions submitted to the jury. The evidence 












of appellant's witnesses tends to prove that the plank that was 
kicked back and injured plaintiff was less than seven-eights of 
an inch in ‘thickness, that it could not have been planed by this 
machine because the gauge wae set at 7/8 of an inch, that it 
probably had been planed by another machine and was by mistake 
placed in the pile of boards that plaintiff was to put through 
this machine; that being thinner than the second plank that was 
inserted by plaintiff, that when the plaintiff placed the second 
or thicker plank in the machine this released the pressure of the 
rolls from the #am#bS*# thinner pbank and permitted the cutterheads 
“to throw or kick the thinner plank against the plaintiff; that 
i tay 


a ie 
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even if the rollers were defective the insertion of the thia- 
ker plank into the machine before the thinner one had past out 
was the proximate cause of the injury snd that such act was 
negligent upon the part of the plaintiff. Upon the other hand 
the evidence on behalf of appellee tends to show that the roll- 
ers were so adjusted that the ends were weighted and worked up 
and down in a slot or groove so that when two planks, one = li%- 
tle thicker than the other, were placed one at one end of the 
roller and the other at the other end of the roller, that the 
thicker plank would cause the other end of the roller to press 
; down upon the 4 that if the difference in the thicknéss 
was not too great that two planks varying in thickness could be 
placed in the machine at the same time by keeping them out of 
the center; one of appellant's witnesses of thirty-five years 
experience, testified "That where the planks were the same or 
about the same size it would make no difference; that when one 
was thicker than the other the thick plank will travel faster 
than the thinner one.” He also snid that if you have a piece 
"That is an inch and a half thick and one that is two and one 


4 fourth 1 should not want to run these two through." The tes- 


timony of appellee is positive that the board he placed in the 
machine that was kicked back was one inch in thickness, rough 

and had not been planed and that it was cut by the planes as it 
"passed through. Another witness testified that within three 
hienths prior to this a plank had kicked back on him the same 


of 


way because the spring that held the roller fell out. ‘That the 









 Wibration of the machine would jolt it out and also jolt the set 
Be. : 
 gerewd and this would let the roller down below the surface of 


_ the head; the rubber cushion that had worn out and that had been 


upplied by a defective spring was on the left side of the ma- 
chine andit was the left plank that kicked back. Appellee says 


; at one 
nat he was passing the planks through one/end of the dead roll- 


yy ys (5) 
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The letter written by appelleein which he said te appel- 























lant, “I do not feel that you are under any obligations to me 
but ask thie as a favor of you", is explained by appellee as 
having been written prior to the time that he learned of the 
defective condition of the machinery. 
‘ There were other facts and circumstances testified to 
that we regard as unnecessary to recount or collate which tendal 
in some degree to corroborate the theory of both the appeblant 
and appellee asto the cause of the bosrd being kicked back; but 
all considered, the evidence is conflicting and we are unable 
he say that the jury was not warranted in disregarding appel- 
lant's theory as to the proximate cause of this injury. “he 
evidence is at least conflicting and under such circumstances 
the proximate cause becomes pm one of fact for the jury to de- 
termine, “What is the proximate cause of an injury is ordin- 
arily a question of fact to be determined by the jury from a 
consideration of all the attending circumstances, It only be- 
comes a question of law or pleading when the facts are not only 
undisputed but also such that there can be no difference in the 
judgment of reasonable men in the inference to be drawn there- 
from." Ngll ve. Taylor--247 i11., 585. 

Appellant's second contention is, that this is a case of 
assumed risk and his argument upon this question is based upon 
the testimony that shows appellee was foreman, that he under- 
¥ stood the machinery in question as well as any one connected with 
_ appellant's business, that he‘had adjusted the machine at various 
a times and on thet morning had adjusted it for Hankins;: that he 
had helped Mr. West, the Company machinist, to repair the machine 
and Says that Finney was charged with a special duty of adjust- 
ing and setting up the mechines, testing thee, trying them to 
see if they were in working order. All this had to be done by 


i 


Finney before the operator of the machine was permitted to oper- 
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defective condition of this machinery and that if he did not 

. he had equal osportunitgs with appellant to ascertain its con- 
dition. We do not believe that counsel for apnellant are borre 
out by this record in their statement that Pinney was charged 

. with the performance of euch duties as foreman that required 

| him as a matter of law to know the fact that this machine was 

| out of repair and in a defective condition. We think the rec- 


ord shows the extent of hig duties to be, that as machine fore 


; 

man he put theknives on the machines and adjusted the heads of 
| the stock to be dressed; that is, in adjusting these mochines 
: he put the knives on them and faised or lowered the heads by a 
| Crank; that the center heads had threeknives or bits and they 


could be taken off and ground when they were dull, and he set 


















the knives on these machines.and then looked after the work #m 
that they performed to see whether or not the machines turned 
out good work, and if anything broke about the machines he not 
ified the machinist; he was not a machinist, a Mr. West wasthe 
machinist, and appellee had at one time helped him to babbit 
the top head of the machine, that is, “est was crippled snd 
could not carry the ladle and appellee carried it for him. Ar 
pellee states that at the time of his injury he did not know. 
the condition of repairs of this machine; that he did not know 
what shape the inside roll or the live rolls were inj that he 
had never examined them and that. from where he stood in posi- 
tion of operator he could not see the back live rolls or the 


_ inside dead rolls; there were castings that prevenéd it. Bar- 


rs ; 
ws 


_ aff was injured the threads on these screws at both ends of the 


_ lower live roll were worn out, the effect of which was to let 


ett, a witness for appellee, testified that at the time plaint- 
‘the roll drop down, making the space between the two rollers 


- prior to the accident; that to see this condition one would have 
: j 
(7) 
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to go around in behind the machine and get down in under it. 
That before the accident he had called the attention of both 
Wr. Wood and Nr. Bremer (the former being foreman of the de- 
fendant's factory at Metropolis at the time Kr. Finney was in- 
jured) to the condition of that middle roll and the lower live 
Troll. The evidence shows that at that time the appellents 
| kept in their employ a lr. West who was a machinist and whose 
duty it wan to repair the machines when out of order, and it 
. seems that the duties of appellee were confined, so far as this 
machine was concerned, to teh putting in and sharpening of the 
knives, gauging and examining the work that they did. That the 
regular operator of this machine was Ben Barrett. Appellee tes- 
tifies, and it is not disputed, that it was not his regular dugy 
, to adjust the planer in question and that he had had but very 
| little to do with this planer. ‘“e are not satisfied that annel- 
lee knew, or even had equal means of knowing the defective con- 
dition that appellant had, as the evidence shows that appellant 


had been informed of the defects complained of in this ecnse and 














had been in fact notified that the chug under one of these roli- 
ers was defective and had been requested to purchase another, 

and the defendant's foreman said he did not know where he could 
get another, and no effort is showm to have been made to pro- 

cure another. We think, under the facts - shovn by this testi- 

© mony that it became a question of fact to be determined by the 

_ jusry as to whether or not the appellee assumed the ridk as chagg- 


“ed. It is said by our Supreme Court, "Ordinarily, of course, the 


ae minds." Brown vs. Sigel,Cooper dus. 191 311.-, 235; 
_ Conouski v8. Ostrosky--163 App., 199. 
That the machiner in question was defective, as charged in 
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P the declaration, and that the appellant knew of the defective 
condition appears clearly to be shown by this record, and the 
jury having determined that the negligence chakged was the 
proximate cause and that under the circumstances the appellee 
did not assume the tisk, we cag see no renson for saying that 
the verdiet of the jury is manifestly against the weight of the 
evidence or that the verdict ‘cientil be disturbed, and as there 

is no question made ae to the axtent of the injury and the a- 
mount of the damages sustained by the plaintiff, the judgment 
of the lower Court will be affirmed, 
. | JUDGKENT AFFIRMED. 
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Litchfield & Madison ) 
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1831.A. 492 


Ecbride,F.J. 

The appellee obtaiyged judgment against appellant in the 
Circuit “ourt of Madison County for $1,500.00, which judgment 
the appellant seeks to reverse by this appeal. This action is 
brought by appellee to recover damages for injuries sustained 
by him by being thrown from a motor car driven by appellant's 
train dispatcher, ©. E. Bickel, when being returned from his 
work. 

The declaration charges negligence and improperg conduct 
upon the part of Bickel in driving the motor car so that it mn 
against a dog that was upon the track near a bridge or trestle 
on defendant's railroad, whereby the motor car was derailed and 
appellee thrown therefrom and injured, on Kay 25, 1910. Gne 
Aloys Schmidt was also riding upon said motor car and was thrown 
gtherefrom and injured at the same time, and on account of the 
Same.alleged negligence of C..E. Bickel in operating said motor 
ear, and mpanvered a_judgment in the circvit court of Kadison 
County for said injury. At the Octeber Term, 1912, the case of 
Aloys Schmidt vs. Litchfield « Madison Ry. Company was before 
this court on appeal from Madison County, seeking to reverse a 
judgment that Schmidt had recovered against the appellant. The 
declaration and pleas in the case of Aloys Schmidt were the same 
as the declaration and pleas in this case, except as to the 


fourth, or additional count, which will be noted later in this 
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opinion; and as to the negligent acts charged against the defend- 


ant, the same witnesses gave testimony therein and the testimony 


so given was substantially the same as the witnesses’ testimony 
géven in this cause asto such accident, and the manner and cause 
of its occurrence. On the appeal in the Schmidt case this court 
reversed the judgment and remanded the cause because the plaint- 
iff had failed to establish a right of action by a preponderance 
of the evidence but that the manifest weight of the evidence was 
in favor of the appellant. We see no reason for changing our 
Opinion as to the appellant's negligence as to this accident and 
no valid reason has been pointed out to us why such opinion is 
not correct, and as the declaration and evidence in the two cases 
are substantially the seme upon the questions so presented and 
considered we can see no reason for re-writing an opinion upon 
the same facts and charges, 2s it would be a repetition of the 
same facts and argument and we have decidec to adopt as the opine 
ion herein the opinion rendered in the case of Schmidt vs. Litch- 
field & Madison Ry. Co., -nd the judgment in this case ic revete- 
ed and the cause remanded. 

There was, however, in this case, in addition to the counts 
in the declaration in the former case, an additional or fourth 
count charging that Bickel, the motorman was incompetent; that 
defendant khew or should have known of such imcompetency -nmnd was 
negligent in the employing of him as such motorman, and then ai- 
leging that said Bickel so negligently end carelessly operated g 
said motor car as to cause it to run against a dog upon a bridge, 
whereby the car was derailed and appellee injured. Appellee of- 
fered the evidence of three witnesses tending, in a degree, to 
show the carelessness and incompetency of Bickel as such motor- 
Men; at the close of plaintiff's evidence, however, this testimo- 
ny was excluded by the court and a verdict directed for the de- 
fendant as to the fourth count of the declaration. Upon which 

ruling the appellee has assigned cross error. While the tes- 
(2) 
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timony of the witnesses so excluded as to Bickel's incompe- 
tency was slight, it was a matter, under the rulings of our 
Supreme Court, that was entitled to go to the jury at that per- 
iod of the trial of the case, and the court erred in excluding 
it from the jury. We do not believe, however, that this action 
of the court or thie evidence covld in any manner effect this 
verdict, for under this count it became necessary to prove not 
only the incompetency and knowledge of such inconpetency, or 
opportunity therefor, upon the part of the defendant, but it 
Was essential to also prove that the servant Bickel was actual- 
ly guilty of the negligence charged but as we have held that 
Bickel was not guilty of negligence as charged in the declar- 
ation, and shown by the evidence of the witnesses, the action 
of the court in excluding this evidence could not in any manner 
have effected this verdict, or the rights of appellee.herein. 
The judgment is reversed and the cavse remanded. 
REVERSED. AND RENANDED. 
LID NER KEIIII GAIA IA 


"Hahn nannn 


fe 


(To be published in abstract only.) 


(3) 















two. to egativt. oct ‘tebau.,tetiam 8 asw th oseetha rap, 


«owteq tedt ta vit, edt of og of beltitaes ssw <a 
 »gatbyfoxe.atberres tiso9.adt bus.,.9ago. ods To, okadet 9a 29:3 


TQ ,xonsteguoont.. sone to Liscibienck bas amend oi via it 
tt tud ,tasbusteb, oft to tisq. odd, moqu, ,roteredd, sialic a 


~tsfoeb eat at boytsdo.es sonegif{gen to yslivg son pio oa: 


| nottos. edt _,oegoativ eft to. sonebive odt yd. SHOES PAFo ae 

-tleresd,sefleqqs to. atdgit. edt zo J itiaie aid botoette. 
isos cay op bebaemet geyso, edt bag, bostoves, et, spompbut 9s, 
ARERR, waite ih 


fem me 


tenusa, yas af ton biluo9 sonebive Bind, atbyfoxs. at, i Eg : 


“aA 





I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
_ State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 


Appellate Court in the above entitled couse of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
} at Mt. Vernon, this. en f EEE Cee CULO fAOCLOVEr 
A. D. 1913. 


Clerk of the Appellate Court. 








OPINION 





$ F< 


Fy: 











Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 

Present: 7 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 


Hon. HARRY HIGBEE, Justice. 





Al. C. MILLSPA UGH, Clerk. j W. S. PAYNE, Sheriff: 
And afterwards in Vacation, after said March Term, to-wit: On the...2<—<2a dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt Vernon, Illinois, 
an OPINION in the words and figures following: 


1831.4. 499 


ERROH-TO 
APPEAL FROM 








Ss. 


oon COURD 


March Term, 1913. 








Se — 


Cee t- 


‘ 


leakiete | 


tattle 


vdtre yo kya 00h My ely A deel To HAMMAN A 











wae MARA tira a 
a 7 os At pth OI Coie ps 
tals , aie wy Ni Me AS ne 
Viera ix 
; ¥ 


wb Tike Ae \ xi > awl aM, ¥ ay ' 


= - Nc VATARAOAVE 29 (Aveda ae " 
‘- dyes Sele QQ B's . 
¢ a heal BWA hash 


7 a 
- usa eu Live valle «olin at hie ( 


eae tare Wad a 


a. 





Term No. 41. Agenda No. 55. 


March Term, A. D. 1913. 


; 
. Neil Moore, by hié next 


) 
friend, ‘ 
Appellec, Appeal from the 
vs. City Court of 
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| 1831.4. 499 
P MeBride, P.J. 


i It is sought by this appeal to reverse a judgment recov- 
ered apainst the appellant for two thousand dollars. 
The eppellant was operating a plant in the City of East 
. St. Louis manufacturing metal covers for railroad cars and had 
in his factory several machines used for the cutting of the tim. 
These machines were called shears and consisted of 4 steel table 
about waist high, seventy-two inches in length and fifteen inch- 
es wide. Immediately against the back of the table, and flush 


with it, was bolted a knife or shear blade; two or three inches 
















above this was a movable blade, which, in the operation of the 
machine, came down upon the lower blade similar in operation 

to a pair of scissors, and severed the metal placed between the 
blades. The operator when standing at his place of work would 
be Pielne the shear blades, fifteen inches from him, and if 
standing at the center of the table it would extend thirty-six 
inches to the left and right of the center line of his body. At 
the left of the table, and running at right angles to the knife, 
was a gauge against which the operator would put the metal in ##@ 
g order to square it with the knife; immediately back of the knife 
blade was another movable gauge regulating the distance the met- 
al should be shoved under the knife. While the number of tread- 
4 les attached to this machine is in dispute we think it appears 
from a preponderance of the evidence that there were three tread- 


es, located a few inches from the floor and projecting an inch 
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or two outward, upon which the operator would press his foot 

in order to throw the machine into gear. One of theze treadles 
was at the extreme sight/t? the machine, one at the left end 

and the other at the center. The operator would place his foot 
on one of these treadles and upon pressing downward upon it 
would throw the machine into gear; this would cause the knife 
blade to move downward and to return to its normal position un- 
til the operator would again press the treadle. This machine w 
was arranged to cut pieces 8 X 8 inches square, and was per- 

._ formed by taking a strip of any desired length or width and 
first cutting off eight inch strips and then taking the strips 
and cutting the strip into pieces eight inches square. The 
appellee, a boy of the age of 17 years, commenced work for he 
pellant on December 16th. The first work he did was to remove 
scraps of tin and about three o'clock in the afternoon of .the 
first day he was put to work operating one of these machines 

and continued at that work until about two O'clock the next day 
when he was injured. It is claimed by appellee that in cutting 
the tine he would have scraps left from every piece, which he 
piled up on the end of the table and to his right. That about 
two o'clock ef the 17th he received a piece of tin to eut into 
squares that was somewhat crimped, that he undertook to press 
ine crigp out of the tin and while engaged in the pressingof the 
crimp out of the tin he right nad came under this knife and a- 
bout this time the pieces of tin, that had been piled on the end 
of the table, fell off and struck the treadie at that end of the 
table and caused the knife to come down and cut off three of his 
E fingers close to the hand and the fore finger at the first joint. 
; it further appears from the evidence that at the time he 


with 

was set to work/this machine he was cautioned not to allow his 

ong at any time to get under the knife; and appellant claime that 
S same 

at the/tine he instructed him how to use the machine, how to 
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on to the floor. There is, however, 2 conflict of the evidence 
upon this question which will be noted later. 

There are two counts in the declaration. The first, after 
alleging that the plaintiff was of the age of 17 years and had 
no experience as an operator and did not know how to properly 
and safely protect the clutch of the machine and that the un- 
protected condition of said clutch made the machine dangerous; 
it was known to the defendant but not known to the plaintiff 
and that while operating the machine one of the patterns with 
which he had been furnished became crooked and bent, that the 
plaintiff threw the machine out of gear and proceeded to straight- 
en the pattern and while in the exercise of due care for his own 
safety a portion of the pile of metal remasants which had been 
piled upon the side of his machine fell down upon the unprotected 
clutch which threw the machine into gear and forced the knife of 
the machine down and upon the —" hand of the J euruies hi where- 
. by plaintiff was injured. 

The second count issubstantially the same as the first, 
except that it avers that defendant negligently failed and re- 


fused to have the said pile of remnants carried away so that tle 














same could not accumulate and topple over on the clutch of the 
machine. 

The errors assigned by somnsel are in substance, that the 
plaintiff assumed the risk; that the injury was occasiond by his 
own negligence. That the plaintiff operated the machine in di- 
rect violation of his instructions. That the judgment ie not 

: supported by the evidence. That the remarks of plaintiff's 
couneel to the jury were so vicious asto constitute reversible 
error. 

The evidence of appellee is that he had never had any ex- 
perience in operating a machine of this kind; that he was of the 
age of 17 years and had worked with this machine from about two 
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o'clock of the 16th of “eptember until the same hour of the 17th 
when his injury occurred. He says that during the time he had 
operated the machine he had cut several hundred pieces of tin 
and that frequently scraps of tin were left which he piled up 
on the right hand end of the table, and that just before he was 
injured he received a piece of tin that was cdimped which he 
undertook to straighten out and that while attempting to straign t- 
en it out the scraps of tin tha the had piled up on the end of the 
table fell off, atruek the eit and threw the machinery in 
gear and caused the knife to come down upon his hand and cut it. 
Appellant denies that the accident happened in this manner and 
Claims that appellee told the foreman within about fifteen min- 
utes after the injury that "he was cutting the last piece and 
he pushed his fingers under too far and the blade cnme down and 
cut his fingers off." This statement is denied by appellee but 
appellant contends that even if it happened in the vay in which 
it is claimed it did that the appellee assumed the risk of the 
pieces of tin falling off of the end of the table on to the 
treadle. 

We are not inclined to hold that a boy of the age of this 
one iff and of his inexperience would be likely to forsee that 
the piling of the tin upon the end of the table would probably 
result in its tumbling off an the treadle and interfere with 
the working of the knife. We are not satisfied, however, from 


the evidence in this record that the accident happened in the 


‘manner Claimed by appellee. The appellee is contradicted in 


many material matters by two witnesses who appear to us to be 
entirely disinterested and in no manner connected with appel- 


lant, and their statements are corroborated to some extent by 


the evidence of a third witness who was at work in the room at 


the time. The witness Hoffiinger who had not worked for appel- 


ant for over two years, denies that he told appellee to place 
these seraps over to one side of the machine, and says that he 


gal appellee working upon the machine in the afternoon of the. 
< ; : 
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16th and on the morning of the 17th and that he was not piling 
any scraps upon the machine as he said he did. Charles FPif- 
ster also says that he saw appellee at work at the machine and 
Gave him some siaaetiess as to how to cut the strips and that he 
Saw no scraps piled upon the machine. 

It further appears from the evidence in this case that 
at the time Hofflinger set the boy at work that he instrueted 
the boy how to hold the machine and how to put the pieces of 
tin under it so as to at all times keep his hand away from the 


knife and how to place the tin so that in cutting the last 


_ piece, where a scrap would be left, that the scrap would fall 


on the floor at the rear of the machine, and showed him the gauge 
that was in front of the knife that he should use in cutting this 
last strip instead of using the gauge back of the knife, and at 
that time he says, “I told him to be sure and never get his hand 
under the blade, because if you make a mis-step and cause that 
blade to come down it would cut his fingers off or hand off or 
whatever he had under the machine, and never get his fingers or 
hand under the knife." The witness Dalton Cooley who worked 
upon another machine near where appellee was engaged at work, 
says he did not hear what was said but both Hofflinger and Pifster 
were there apparently giving instructions, and saw them pushing 
pieces of tin under the machine. All of which in denied by ap- 
pelles except that he admits that Hofflinger told him not to get 


his hand under cel oe Bs Whether the accident happened in tke 


y cd Happ eemnge Wr diel ty tw thy yroouimer 
vpn’ ow glsimed) by jappellice, the injury certainly could not 


have occurred at all if appellee had obeyed the instructions that 


were given to him by his employer. ke certainly was old enough 


and had experience enough, after having been told by appellant's 


manager that he must not under any circumstances put his hand 


beneath that knife, and if he voluntarily placed his hand under 


the knife, in disobedience of positive orders then he would be 


guilty of such contributory negligence ar to prevent a recovery. 
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It is sought by counsel for appellee to excuse this act by say 
ing that as the piece of tin was crimped it became necessary & 
for appellee to press down upon it to get it straightenedout ¥ 
so asto get it under the knife. Even though actuated by the 
best of motives, and what he deemed to be in his master's in- 
terest, he had no right to voluntarily proceed in direct viola- 
tion of his order. Jllinois Steel Co. vs. Kinnare,100 app., 208. 
We are referred by counsel for anpellee to the case of U.S. 

Wind Engine Co. vs. Butcher--223 I1l1., 638 as a case in point 
and as one that sustains the finding of the judgment of the 
lower Court in this case. We have examined the case referred 
to but do not think it entitled to the weight claimed for it,as 

it appears in that case that the machine was out of order; that 
4 the clutch would not catch and hold; that the spring which — 
the clutch was weak. The question as to whether or not this 
machine was defective was said by the Court to depend upon the 
credibility of the witnesses, but in that case there were oth- 
er witnesses, beside the plaintiff, who testified to the defedt 
in the machine. ; 


It is true ascontended by counsel for appellee, that this 












court will not disturb the verdict of a jury unless it appears 
from the evidence that it is manifestly against its weight or 
the law. The witnesses for appellant appear fair and we can see 


no reason why they should be inclined to favor the appellant; they 


have no connection whatever with him. a 


3 We are also of the opinion that the remarks of counsel in 
the closing argument to the jury were improper and the statement 


made by -counzel in which he said, “We are not asking you to put 


your hands in Wr. Murphy's pockets because he is a rich man and 


_ owns a big plant out here,” were certainly very improper and cal- 


- culated to prejudice the minds of the jury, especially in view 
of the fact that the boy was severely injured and doubtless had 


already enlisted their sympathy. The statement of counsel ex- 
AA (6) 
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plain or have explained to the jury how it happened that the 
declaration was drawn in the manner in which it was, the wit- 
messes should have gone upon the stand and explrined.it. 

While the evidence upon the question of the manner in 
_which the boy's hand came under the knife (whether voluntarily 
-Or involuntarily) is not sufficiently elear and definite as to 
f it having been voluntarily done to warrant us in reversing the 
judgment with a finding of facts, yet dae of the opinion 
that the verdict of the jury is manifestly ag-inst the weight 
of the evidence and that it will be highly improper to nermit thés 
verdict to stand, and for the reasons indicated the judgment of 
the lower Court is reversed and the cause remanded, 
| a REVERSED AND REMANDED. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 
IN TESTIMONY WHEREOF, I have set my handand affixed the seal of said Court 
at Mt Vernon thish === =— Tr MES ee day of October, 
A. D) 1913. 
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AT AN APPELLATE COURT, Begun and held at Mt. 
month of March in the vear of our LORD, one thousand nine Ipindred and thirteen, the same being 


Vernon on the Fourth Tuesday in the 
a 


the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: . 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. j 
Hon. HARRY HIGBEE, Justice. 


A. C. MILLSPAUGH, Clerk. 5 W. S. PAYNE, Sheriff: 


Y 
And afterwards in Vacation, after said March Ferm, to-wit: On the LA Se bth dav 
fe Clerk of said Court at Mt. Vernon, Illinois, 
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March Term, 1913. 
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Term No. 45. Agenda No. 31. 


; March Term, A. DD. 1913. 


Alexander Robertson,Administrator } 
of the estate of Jerry Watson, de- ) 
ceased, ) 
Appellee, )} Appeal from the. 
vs. ) City Court of 
) Granite City. 

The Chicago & Alton Railroad Com- )} 

_ «pany, ) 
Appellant.) 


183 I1.A. 004 


; Eke trial of thie case in the court below resulted in a 


webride,F.J. 


judgment in favor of the plaintiff for six thousand dollars, to 
reverse which judgment defendant prosecutes this anneal. 
= The appeblant and the Big Four — own railroad 
tracks that parallel esch other and pass through Granite City. 
The tracks of appellant is used by it and the Big Four for in- 
going or south bound trains, and the track of the Big Four igs 
used by them for outgoing, or north bound trains, and these 


tracks cross nearly at right angles 19th, 20th and 22nd streets. 















Pist street does not extend over the tracks. The distance from 
19th to 20th streets is six hundred twenty feet. On the morning 
of August 4th, 1911, the deceased, Jerry Watson, was driving a 
team aie wagon Eastward nlong 20th street and when he reached 
the place where this street intersects the tracks of appellant 
he was run over by appellant's Passenger train going south and 
killed, his wagon testroyed and team also killed. Twentieth 
Street is much used and is said by many of the witnesses to be 
one of the principal streets of the City, and that at about that 
hour many people, teams and wagons pass over this street going 
to and from their work. About five hundred feet north from 20th 
street, ait fone of the side tracks of appellant, there stood at 


that time seven or eight box cars which were being used by the 


 @mployes of appellant. It is claimed by some of the witnesses 
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for appellee that as the deceased approached the tracks his view 
of the train at a distance of several hundred feet, as he ap- 
proached this crossing, would be obstructed. It further appearar 
3 ‘from the evidence that the horses of the deceased had placed 
| their front feet over the west track of appellant's road, when 
the passenger train in question wae the distance of about six 
hundred feet from 20th street, and that the first the engineer 
saw of the deceased was when his train was at this distance and 
the horses just starting to cross the track but Before the de- 
ceased had crossed the track the train aaught him and killed him. 
The testimony of the witnesses for appellant tends to show hk 
that at the time the engineer first discovered the decensed his 
| train was running at a speed of eighteen or twenty miles per 
hour, and that when it struck the deceased it had been redueed to 
the speed of ten or twelve miles per hour. The testimony of the 
witnesses for appellee tends to show that at and prior to the 
time the train struck appellee that it was running at a speed 
from thirty to thirty-five miles per hour; that at the time the 
train struck the deceased he was hurled in the air andthe horses 
and wagon were dragged down the railroad a distance of about two 
hundred to two hundred fifty feet. The ordinances of Granite 


City prohibited the running of passenger trains within its cor-. 





porate limits at a greater rate of speed than twenty-five miles 
per hour. The deceased left surviving him his widow and four 
children, and had been earning fifteen dollars per week. 


The declaration contained three counts but at the close of the 


—=—. "= 


evidence the second count was withdrawn by the plaintiff. The 
first count charging that the defendant by its servants so care- 
Lessly, improperly and negligently drove and managed said train 
that by and through such negligence the said train then and there 
Yan and struck the wagon and pl» intiff's intestate was thereby 
thrown from said wagon and crushed and wounded, from which he 


(2) 





























wotv sid axontt edt bedosotqqs besssoeb odt as tadd seffoggs tot -\ 
-qs oa 2s test betbaud Latevea to, gonatetb & ts ateit ont ‘to | 
eisoqqs redtivt $ .betoursade ed bluow ,gutesoto aids bedosotq 
beosiq bed boaseoeb act to e9stog edt tadt sogebive oft mort” a 

nedw , bso a'dnalfeqas to qostt teew soft “tsvo #50? ‘dnort ‘hedd : 
xta tuodn to eonaterd ‘ods eat nottvsup at ntats rognseenq MP; 

bas gonstetb aidd ts enw mtdah ahi pig Baw sega ont 4 20 wae 
Pp att opotes dud Aoagt ond Beoto 0 avttastea saul, asarod oxty 
“tied “pot tix bas mt? ot ee edt Aostt ont begeoro bed beeseo 
# worls of gbnes Jaslfoqgs tot sesasntiw eft to xaomitaed, ext, 
aid bea sgocbh ot betovooelh tarit teanmigne exit sats, odd ta t sd, , 
req safin vIqond, 10 qpetdate Yo boone, 4 fa, aninnuE gow atest 

ot bseubat need bed ti boansoah sds Aowit a 24 pasty, dat Pape TO 
edt to, ynontitaes ait xvod teq selim eviews mo. sot 29, Pega, eat, 
ong ot tolxg bas ts iedt wore ot sbnot eetfegqs tot aeazentiw. — 
beeqe s ta aninnut asw tt tadt selloqas Nourse, cian. axtt apts, 

edt omtt att ds toit jxsodd roi. aotin ovit-vemidd oP stats WB 
soatod edt bas ats oft ak —betzud 3 aew ost bapasoab pat. Aouad BARE: 
ond, 2y0gs. 2p, sonateth s, Baox lien ony, Seok Mpanare, J 239m ROBAN Die 
ofinazd tp seonanthzo pdt, fet Ut2e? ppshaud, ped ag nk 4 : 
.-799 ef, nidd ty onkesd rognoseag Yo, antanys aif, betigtiong. yt, 
colts ovit-vinows pdt peoas Yo, otex zptnera s. $e atimtt sdazog — 
uot bas wobtw etd, mid. , aeivivive tipl begseoeb oT. FHA, TE i 
san gp loow t9q etelfob Mo2dt it anintse, need bert bas lng. | 

edt to. onoLo edt 18, tud atayoo, s91dd. bentsd noo, Rots azafooh, pal 
od? -trisaisiq edt yd. awatbdtiw, gay tau. bagose,, edt rocebien, 
“97S? 08 Binevtes sti yd _tasbroteb, ony ; tsd?, agigtedo, t tgeD south 
atets bisa begsnsm, bas ever vitnegtlgen medic 
Stedy bos sedt “iets biee od? sonesgtlaeq, Houg. Aguoras , bag. ¢o, ted 4 
, ysoredy Baw etsteotat RF iaky tg. bug, soagy, oat Stina on re 
od , ho bet mort bobavow bre (POURYE®, BOM: AGBEY «PENG, 88 
ieee ant i iy to onoe ye pout bFA si 3t tae ff9aas 





> 


. died. And avers that the deceased was at that time in the ex- 
ercise of due care for his own safety. The third count of the 
declaration avers that the train was operated over the croass- 
ing in question at a rate of speed prohibited by the ordinances 
of Granite City, which ordinance sony iabad that no passenger 
train should be operated in the city at a greater speed tan 
twenty-five miles per hour; and then avers failure upon the 
part of the defendant to comply with said ordinonce, and s¥ers 

‘that it aperated its train at a sreed of forty miles per hour, 
in consequence of which plaintiff was struck and killed. 

It is contended ty counsel for anpellant that the defmd- 
and was not guilty of the negligence charged in the declaration 
and that it was not running its train at a grenster rate of speed 
‘than twenty-five miles per hour, and this seems to have been the 
question to which most of the testimony of the witnesses was de- 
voted upon the trial, and to which counsel for apvellant and 
appellee have given the most attention in their briefs filed in 
this cause. 

It is true, as suggested by counsel for appellant, that it 
ig the duty of the appellate court to weigh the evidence given 

| -on the trial below and if upon a consideration of all of the ew 

idence the appellate court is of the opinion thet the verdict of 

the jury is the result of passion or prejudice, or is manifestly 
- against the weight cf the evidence, then such verdict should be 
set aside, but it is equally the duty of the court that unless 
they can say that such verdict is the result of passion or prej- 
udice or manifestly against the weight of the evidence, it is 
their duty to sustain the verdict of the jury. The jury is made 
the axbitrator of facts submitted to it and if such facts have 
been fairly submitted and passed upon then the appellate court 
will not disturb its findings merely because a preponderenegi 
of the evidence may be one way or the other, or that the judges 
/ 43) 
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of the Appellate Court would have found differentiy upon a hear 
‘ing. I1t is strenuously insisted by counsel for appellant that 
its train was not running at a greater rate of speed than twenty- 
five miles per hour at the time of the injury in question, and it 
introduces eight or ten witnesses who testify that the rate of 
speed at which appellat's train was running at the time it ar- 
rived at 20th street was from ten to fifteen miles per hour, 
while upon the other hand the appellee introduced the testimony 
of eight or ten witnesses who testify that appellant's train at 

. the time it approached 20th street was running at the rate of 
speed of from thirty to thirty-five miles per heur, and the wit- 
nesses for appellee were equally as confident as those of ap- 
pellant that their judgment on this was correct, and so far as 
we are able to see the witnesses for aprellee were as credibie 
and in as good position to see and determine the rate of speed 

_ at which this train was running as the witnesses for appellant, 

except, as is claimed by counsel, the man operating the train of 

appellant had an advantage over the others in determining the 

rate of speed. The conductor of appellant{strain, however, tés- 

tified, "I don’t know how fast the train wae run»ing when it 


went over 20th street at Granite City; 1 should judge it was run- 


| 


ning 2bout fifteen miles per hour. It is impossible for any one 


to be exact as to the speed at which a train is moving.” There 










There were many other facts and circumstances besides the judg- 
‘ment of the witnesses as to the rate of speed at which this train 
was running that thejury had a right to consider in determinig 
what the real truth was, and among them as suggested by counsel 
for appellant was the necessity for the rate of speed testified 
to by witnesses of appellee; another was the distane which the 
‘train ran after having struck the deceased. It also appears from 
the evidence that deceased was traveling across the road driving 
ks his team in a walk, which would probably be at the rate of three 
“to four miles. When the engineer first saw the deceased the train 
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was then at adistance of six hundred feet north of 20th street, 
and at that time the front fleet of the horses of deceased were 
just crossing the west rail and the deceased would not have had 
to travel more than twenty feet before his wagon would have been 
Clear of thetrack, even if he had gone at the rate of three to 
four miles per hour only; if appellant's train had been travel- 
ing at the rate of eighteen to twenty miles per hour it woufid 
heave been traveling eae about five or six times as fast as the 
deceased wastraveling and by the time deceased had crossed the 
tracks in the ordinary way of traveling, appellant would only 
have traveled about one hundred to one hundred twenty feet. It 
is said, however, in explanation of this, that deceased became 
confused but if the train was four hundred fifty to four hundred 
eighty feet away from him there would be no oceasion for con- 
fusion; and while this is by no means conclusive, yet it was a 
fact along with the sien that the jury had a right’ to consid- 
er in determining the truth of this matter. Counsel for appel- 
lant also insist that the deceased was not at the time in the 
exercise of due care for his own safety. This, too, wac a ques- 
tion of fact for the jury, and in determining that they had a 
right to take into consideration the fact that the train would 
not be operated at a greater rate of speed than permitted by the 
ordinance, and the distance it was away from him when he attemps- 
ed to cross if he saw the train, and the probabilities of his 
being able to get across in safety before the train reached hig, 
together with all of the other facts and circumstances prove It 
is purely a question of fact and we cannot say that the jury was 
not warranted in finding that he was in the exercise of due care. 


And the same may be said of the other proposition contended for 


‘by appellant that the speed of the train was not the proximate 


Cause of the injury. These were all questions of fact for the 


jury to determine and we are not able to say that anything ap- 


_ pears from this record that would warrant us in holding that the 
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verdict of the jury was manifestly against the weight of the 
evidence. 

Counsel for appellant also complains, in a general way, 
of the five instructions that were offered by it and refused 
by the Court. We have examined these instructions and find 
that such of them as was proper to give had been given in othe 
instructions for appellant, and we think that the jury was lib- 
erally instructed on behalf of the appellant as to all of the 
questions involved in the refused instructions. 

We are unable to esy, after a careful reading of this en- 
tire testimony, that the court erred in denying appellant's 
motion for a new 6rial or that the verdict was excessive or 
against the weight of the evidence, and the judgment is af- 
firmed. 

JUDGHENT AFFIRMED. 
HHA HHEAE ERR TE HE 
Pe ke 


(To be published in abstractronly.) 


(6). 





un 


* > Yo dtton took betbasd xle te eonstatba ts asd? enw 


oo to digtow ods. feakope (ftaetines Baw Xtut edt to toibrey 


f ay ¢ ‘caw paessoebh and bua List gasw ous yaed oes opiyp 
“Nsw tetens9 B at rem ei Loqge 70x, foenHo> oy 
- TY 4 rs Ee) = Oi 


boautox bas $1 wd. boto2to ozew san? _enoltoutdent evtt edt to 


ba 2 ae Be 


id nt bas ono td oundast ‘onons ‘bengpetes syst oF sh teeP att 


‘wdgo at novia a90d bad ovtg 03 , T9gotT, Baw, os mot to dove tout 
air aaw aut ontd Socks Ankit ow bas pean sioggs tot anoitouttant 
ed’ to tLe 04 as ‘dns Ltoqas, ont tot Lipciod no botouttent yifere 


sanotd ourdent boniter ond at beviovat : erostseue 


; $ics: ey at? UTsSnLLtio 
Pi naa eis %¢ sitbest, Lutouso # 198% vee | of ofdeny 978 9% 0 CL 
aotiinniongs, wityseh at bores dyuce eat $4 jyapahtegt ote 
sce er tgnogne coy tatprer ‘oct, Sate x9, t9°38. 47 $.0°b oT tnOn 
te ai ; Sea ae outs bas ssodebive ods = FE ow od? Jentegs 


arpem of Ye ak eins ar hiw Hrias - dome kt 





-bi FD t aiff deat exeite edt atiw gia fs toat 
2 yt Loans ti eres ait $3 auioluveseb nk.ie 
een aumiggiae a AS, 
it auif ect te fea esw beeseoeh eft tude Jutent onle gastk 

“ ‘ 
9 , rj .Yietse ove cid Tol sts eyub te esiorexe 
Bvt vad? 2 nai i tf : bue , vat edd sot goat Ro mots 
ater? adt gadd dost ad? gotfterebienos ofat saad oF sdni«x 
Siumed nedt beeqn £ vinontoatieds. Sh Pea sees Sh Th 


Sin ot sew mt wott yews caw 3£ someteth ef? bas sousad hte 
sic to #bisLiidads ta ete bun ,aietd ont wae of 32 asore of he 
gm Sedosor ea vy? of ¢ gr6ted ytetea ak aeetee 338 od elds: united 
weroig soonetesvoxio bana atoat xsdfo ead To iia aghw edt agod 
sew ywrust ett Pau ae ee pa ew Lnz foe? zo aottaovp os viong ei 
> oO tc6 aunisiaxe wit ai eaw od tact ge toni? st bodmexzew fon 
‘ . 
tot bebuptnoe settiegaortq tecto add te bine sd yam Buse oat bad 


- 


ee ped @ eae Cal en3 Init soy Sef mER get ; to Rasen: ett jauis Sear foque bel 


font Yo saottesun Lis stew spect masta sult to panes 
«Ss waiftitxvas dadt vee ot olde ton exa'ow bas shirred ed ar ut 
ie? nc rhled #f ag eT Se idl Sfuow tgadd bissee aids sort atsey 





I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I haveset my hand and affixed the seal of said Court 

at Mt. Vernon, this ve eed CAN RR er esd Oa ey es iienteeis eS day of October, 


A. D. 1913. 
BRAD Carus LF PRU AMA NSU ite VER Milli grisars, 


Clerk ‘of the A ppellate Court.- 






=. = 











OPINION 








Fee §... a eee 






















Present: E 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. | 
Hon. HARRY HIGBEE, Justice. 
AA. C. MILLSPAUGH, Clerk. 


And afterwards ig Vacation, after said Mara 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court 
an OPINION in the words and figures following: 


Mt. Vernon, Illinois, 


APPEAL FROM 


COURT 











| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


RIVA aw E. 


OT ee Rina as PA AAPOR UR 





Term No. 53. D Agenda No. pt IE 


March Term, A. D. 1913. 
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) East St. Louis. 
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MecBride,P.J. 
This action was commenceé@l before a Justice of the Peace 


and trial had in the Pity Court of East St. Louis, where judg- 


2 


ment was rendered against the defendant for costs and he pros- | 
ecutes this appeal. The suit grews out of a claim for rent. The 
appelleeg rented from one Mr. Abbott the property known as 1125 
College Avenue, East 5t. Louis,and took possession of the some. 
There was no contract made by Abbott for repairs or anything 

of that character but the property was rented by appellee# for 
which he agreed to pay thirty doolars per month, and so far as & 
the record discloses no agreement was made upon the part of Ab- 
bott to make any repairs. Later on and about September,1906, 
the appellant came into possession of this property by virtue 

of trusteeship. The property was in litigation and he held it 
in trust and claims that he was entitled to the rents. That ap- 
pellant was entitled to the rents is not disputed. Appellee 
continued in possession of the property for some time after the 
rents began to accrue to appellant. In the meantime the sewer 
became out of repair and caused much annoyance to appellees and 
his family, the roof was leaking, plastering had fallen off in 
places, hydrant was leaking and the furnace also became out of 
repair. The appellee went to see appellant about the premises 
being out of repair and complained to him but appellant told him 


he had nothing to do with the repairing of the place and that all 
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he had to do was to collect the rents and refused to make any 
repairs. Appellee continued to live in the premises until Jan- 
uary 4th of the following year, at which time he returned the 
key to appellant and at the time he returned the key he testi- 
fied, "When I returned the key I told Nr. Soucy, here is the key, 
and he said, what about the rent; I said i am surprised a 
that you ask about the rent, if you will tell me who the owner 
‘of the house is so I can sue him I will pay the rent. Mr.Soucy 
said, I dOn't know who the owner is, I have nothing to do with 
the place except to collect the rent; then I said, I will not pay 
euy rent; Mr. Soucy said, you ought to pay some rent, I said,you 
should shame yourself to ask for rent; if you figure out to what 
expense we were put to there is money coming to us, we had more 
damage done to us than therent amounts to. Mr. Soucy then said, 
all right Doctor, let the rent go then; I then said, en 
the rent is paid then is it and Mr. Soucy said, yes, let it go, 
it is all right doctor. Mr. Soucy said, are you done moving, 

how do you like your new home; I told him pretty well and we 
both went, and I said good-bye Mr. Soucy. I met Mr. Soucy many 
times in the last five years, he would speak to me but never ask- 
ed for rent one time," The son of appellee testifies to substan- 
tiglly the same facts. 

It is not denied that appellee owed appeblant the $102.00 
for rent at the time that appellee surrendered the key to appel- 
lant but it is insisted by appellee that he had a claim against 
appellant for damages suffered on account of the broken séwer 
pipe and a failure to otherwise repair said property end that in 
the contract above set forth appellant released his right of rent 
and that the claim for damages was settled. 

It is contended by counsel for appellant that in as much as 
there was no agreement upon the part of appellant or any one rep- 
resenting him to repair the premises that there is no hiability 
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upon his part to repair or pay the repairs and cites several 
authérities in support of this position. Appellees have con- 
ceded this proposition of law but insist that the appellee be- 
lieved that he had a claim for damages against appellarit and 

Piet be Chrestased to sus appellant for such damages and that a 
Claim existed on behalf of appellee -zas he believed, and even 
though it was doubtful still it was sufficient to support a con- 
sideration for a compromise of a doubtful claim. As appesrs from 
this record, we think that counsel for appellee are not warrant- 
ed in saying that appellee believed he had a just claim against 
appellant for damages or that he threetened to sue anpellant. 

The evidence shows conclusively that appellee chew that appellant 
was not the owner of the premises; that appellant had refused on 
two or three occasions to repair the premises and we do not think 
that appellee ever threatened to sue appellant. The evidence as 
appears from the record is, that appellee said to lr. Soucy, "If# 
you will tell me who the owner of the house is so J can sue him 

I will pay the rent", and the most, as we think, that this con- 


versation shows is a threat to sue the owner of the house and not 


appellant. Appellant was not acting for the owner and not pre- 


tending to act for the owner but was collecting the rent for him- 
self as trustee and we do not think that this contract in any 
measure released any damages or right of appellee to sue the owner. 
of the premises if he had a valid claim agamnst the owner. Suppose 
Dr. Kirsch had ascertainedwho the owner was and had such contract 
as would authorize him to sue the owner for damages, can it be 
said that the conversation above cited would release the owner of , 
the property from the payment of any damages that Dr. Kirsch might 


have against him? The conversation by its terms does not purport 


to release the damages; there is nothing in the record showing 


Mr. Soucy could make any contract that would release or ih any 


manner bind the owner of the property for the damages, and we are 
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of the opinion that the -rrangement above contended for by ap- 
pellee as a contract releasing the damages would not in any man- 
ner bar any right that Dr. Kirsch had to sue for his damages. We 
recognize the principle that'if one person has a claim aganst 


another that ig doubtful and a compromise of such doubtful claim 


‘is effected that it constitutes a valid consideration for a 


settlement but we do not think that the conversation here detsaibed 


brings this case within that principle of the law or that it ev- 
en amounts to a contract for relessing, as appellant had made no 
agreement to repair and was not in any manner liable for the re- 
pairs, and there being no liability upon his part there’would be 
no consideration to support the supposed agreement. 

We are of the opinion that the claim made by appellee ## 
is not sufficient to warrant a releszse from the payment of any 
rent that may have been due to appellant upon the premises in 
question and that the verdict of the jury and judgment of the 
Court is contrary to the law and the evidence and that the judg- 
ment should be reversed and the cause remanded. 

| REVERSED AND REMANDED, 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I ne hand and affixed the seal of said Court 


at Mt. Vernon, this .C....m eeee e-dary Off October, 


A. D. 1913. vy. 
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Term No. 57. Agenda No. 506. 


March Tern, he De 191s. 





Plsie Holcomb, Administratrix of } 
the estate of )athew A.Holconmb, ) 
deceased, ) 
Appellee, ) Appeal from the 
7 VS. } Cireuit Court of 
; ) Saline County. 
Saline County Coal Company, 
} 


Appellant. 
183 1.A. 529 
veBride,P.J. 
The appellee,s intestate, Mathew A, Holcomb, vas killed . 
| at the same time, by the tipping of the same tub and under the 
same Gircumstances as John Owsianny, and the facts, pleadings 
| and arguments. of counsel in this case are @eubstantially the same 
a as the case ef Mary Cwsianny, ete., vs. Saline County Coal Com- 


ee 


; pany,,in whieh “an opinion was rendered by this court at the 
| present term thereof; in which ease this court reversed the 
judgment of the lower court with a finding of facts. ‘Ye, there 
fore, adopt the opinion rendered in the ease of “ary Owsianny, 


_ Administratrix, etc., vs, S aline County Soni Company as the 







opinion in this case, and the judgment of the lower court is 
reversed. <> . 
The finding of facts is the sae as that in the ease 


above referred to. 


(To be published in abstract only.) 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
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AT AN APPELLATE COURT, Begun and held iat Mt. Vernon on the Fourth Tuesday in the 
month of March in the year of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one 

Present: / 

Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice, 


Hon. HARRY HIGBEE, Justice. y 


housand nine hundred and thirteen. 
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Al. C. MILLSPAUGH, Clerk. ¥ W. S. PAYNE, Sheriff. 
And afterwards in Vacation, after said: March Term, to-wit: On nA. Pee dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 60, Agenda No.34. 


March Term, A. D. 1913. 


Bark iL. Tilton, . ar 
Appellee, ) Appeal from the 
ve. ) Circuit Court of 
) Wabash County. 
Jpseph 1. Trapp, 
Appellant.) 
McBride,P.J. 


The plaintiff obtained judgment against the defendant for 
four hundred dollars. The suit was based upon the noundn counts 
to which was attached a bill of particulars, and there was filed 
with the declaration the contract upon wien appellee seeks to 
recover rent, called Exhibit “B" and is in the following lang- 
uage: 

"Mt. Carmel, I11., March 14, 1910. 

Consideration allowedfor slaughter house bought of Joseph 
Trapp Five Thousand Three Hundred Bollars(Team and wagon 300.009 
Note at tirst National Bank for Three Thoussnd Sixty-one Dol- 
lars given wy Joe and John Trapp is to remain in their names un- 
til paid. 

Joseph Trapp aggrees to rent the said slaughter house of 
M..L. Tilton at twenty-five dollars per month, said Trapp, to 


fun and keep all machinery in good repair at his own expense, 


ail knives, steels and saws to be furnished by said Trapp. 


The twenty-five dollars as mentioned above applies only to the 
two shops run by himself. -All pipes and machinery about the 
plant is to be cleaned up and given a coat of asphaltum paint 
or oiled where exposed to dampness. 

Statement of tools and fixtures and land to be included in 


deal concerning ice plant and slaughter house and between lh. 


by L. Tilton and Joseph Trapp, both of ¥t. Carmel, I11.,towit; 


- 
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Land Lot No. 172, 4 acres. 

Cne 20 H.P. Electric Motor. 
_One stock scales and one 600 1b. platform scale. 
One upright 10 E.F. Boiler. 

One ten ton cold storage machine. 

Two steam jacket kettles for lard and tallow. 
One tallow tank. 

Qne lard agitator. 

One enterprise »ausage hill and stuffer. 

One buffalo meat chopper and mixer. 

One lot hog and beef travelers. 

One hoisting machine. 

One pump for water. One scalding vat. 

Water tanks and troughs---One set cleavers and 
three (3) saws. 

Packing house barn and sheds. 


Jos. lL. Trapp. 
R. GL. Seiten. * 


To this defendant filed sworn plen denying the execution 
of this contract. The anpellant admits his signature to the 
contract but claims that all preceding the words “Statement of 
tools and fixtures and land to be included in deal concerning 
ice plant, etc.," has been attached to the agreement since its 
execution. The original agreement was certified to this court. 
and upon an examination it appears that two sheets of paper 
had been pasted together and the part denied by appellant as 
having been included in the contract he signed is upon a separ 
ate sheet and the remainder is upon another sheet, each of 
which sheets appear to contain a contract complete within it- 
self and without reference to the other sheet. Appellant also 
Claims that shortly thereafter snother agreement was prepared 
by the parties hereto and put in typewriting by appellant; that 
this was in duplicate and appellant and appellee signed one of 
them and that appellee alone signed the other, which he fetnined, 
and this contract is Exhibit "C"“ and is in the words and figures 
following, towit: “This agreement entered into by and between # 
Mark 1. Tilton of one part, and Joseph :. Trapp, both of the 
ie City of Mt. Carmel, County of Wabash and State of Illinois, Wit- 

nesseth; 


That the said Tilton hacto-wit, on the 14th day of March, 
(2) 
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A. D. 1910, rented his, the said Tilton's Slaughter House and 
cold stornge plant, situated on out lot No. 172, in said City, 
for the sum of Twenty-five ollars per month, payable in ad- 
vance, by said Trapp, the use of said slaughter house and cold 
storage plant to be usedonly by said Trapp, for the slaughter 
of such animals used by himself, and does not include the op- 
€rations of the cold storage plant of said plant. 

Said Trapp agrees to pay to said Tilton's prices stated 

.on envelope held by said Tilton per head for all animals 
Slaughtered on said premises herein, in excess of those slaugh- 
ered for his, Trapp's use. 

This agreement is entered into with the full underetand- 
ing that same may be terminated at the end of any month, and 
may be extended from month to month, by agreement of both part- 
ies, and the said Trapp agrees to keep 211 machinery in good 
order, furnish his own oil, and turn all the stints. Wadihes to 
mate Tilton in as good order aswhen he, the said Trapp, receiv- 
ed it, at the expiration of the within agreement. 

M. 1. Tilton." | 

That there was also prepared another agreement called 
Exhibit "D" and is in the words and figures following, towit: 

"I herewith agree to pay you for killing: Cattele, 1.00; 

' @alves, .50; hogs, .50; sheep, .50. 
Jos. L. Trapp, March 19, 1910. 
Above proposition accepted by ¥. L. Tilton." 

The appellant denies the execution of all of these agree- 
ments and claims that immediately after the snle that appellee 
took possession of the property in question, placed 4 man by the 
mame of Cray in charge of it and operated it for about three 


weeks and during that time was engaged in the slaughtering of 


_ @attle, hogs and other animale for appellee and other persons. 


That Gray then quit the emplgy of appellee and that appellant 
_ thereafter operated the plant under a verbal agreément with ap-— 


(3) 
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pellee, by which appellant was to have the privilege of killing 
his own butcher stock and that he was to- allow appellee all the 
money received for the killing of stock for other butchers; and 
denies that he agreed to pay appellee twenty-five dollars per 
month and half of the amount received for the killing of ani- 
mals of other butchers, in excess of the $25.00 per month, as 
Claimed by appellee. 

The only error assigned by appellant of which it is necés- 


sary for us to take notice is the one in which he dlaims tht 


the verdict is contrary to the law and the evidence. The prin- 


cipal question of contention tpon the trial of this case was ast 
to whether or not the appellant executed the contract marked 


Exhibit “B" in the form in which it was presented to the jury. 


The appellant denied the execution of this agreement’ under oath 


and the burden of proving it to be appellant's agreemant was 
upon appelies, We are not satisfied with the verdict of the 
jury upon this question under the evidence as shown in the rec- 
ord. it is true that appellee testifies that appellant signed 
the contract in its present shape. This, however, is denied by 
appellant and as we view it the conduct of appelleewith refer- 
ence to the operation of this plant is overwhelmingly onposed 
to his theory that at the time the trade was made he teased the 


plant to appellant at twenty-five dollars per month, and half 


of the proceeds arising from the killing of animals for other 


persons. it appears from the evidence that a man by the name 
of Gray, who had prior to that time been working for appellant, 
Was pbhaced in charge of this property by appellee; that ates. 
lee rented it to him for half of the amount received for the 
butchering of stock; while appellee concedes that he did rent 
it to Gray yet he claims to have done soby the direction of ap- 


pellant. Baumgartner, a witness of appellee's testified, that, 


“lr, Geo. Gray operated the slaughter house during the three 


(4) 
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weeks immediately after kr. Trapp sold it to Tilton; he wag 

| working for Mir. Trapp for a while until it changed hands. I 

- don't know how that was. When the thing changed h-ds he was 

| working for Tilton. He worked then about*three weeks.* That 

aguring the time that Gray was operating the plant, Benjamin Hal- 

big also says, “I had a conversation with Mr. Tilton relative 

to renting the slaughter house. He came to me several times 

about renting it to me, ###%# or selling it to me, or getting 

me to rent it. He said he was not gettine enough money out 

of it. He tried to sell it or lease it. He was up there two 

Tae theae different tines. “Tney had two or three little hitch- 

es anc it seemed he wanted to make a change and let some one 

‘ else have it. ie raed to get Mr. Schaffet to take it but he was 
not a very good man to take off the hides and we would not have 
our killing done there; he didn't get it and Kr. Trapp took it 


again. That was about one year ago." On cross examination 
















Mr. Tilton said, "I don't remember if J] went to Trapp after 
Gray left to get him to take it and rent it again from me. I 
don't remember if 1 did. %e told me of another man her that I 
‘didn't know, that he would butcher the same way, for so much 

a head, but he didn't do it. Ii don't know who he was that I 
went to, to rent this after Mr. Gray left. 1] don't remember his 
name. I was not acquainted with the man. I was running it on 
his advice, what he told me to do.” Mr. Trapp in his testi- 
“mony says, that after Gray left that he had a talk with Tilton 
in which he said, “Well, -1 think our man is going to leave us, 
a fad you heard anything about it," and I said, “Yes, he told me 
about it," and he said, “What seems to be the trouble,” and I 
says, "Well he is not making enough money to run it on the shares 
and he wants to go back, he can make more money than that." Ir. 
i Tilton says, "I am sorry of that, he seems to be a good man and 
attends to his business," and I said, "yes, 1 would rather he 
7. (5) 
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would stay,” and he says, “What will we do about it, we will 
have to get some one to run it,” and I said, “I guess we will," 
and 1 said, "I will make you a proposition, I will take the 


slaughter house and run it and do my killing and Fr. Punkle's 


and Kr. Halbig's,and you collect for their killing, you col- 


lect it for whatever the killing amounts to for the rent and 

I will do the work myself," that was about half, my killing 
amounts to about as much as Mr. Dunkle's and Mr. Ealbig's both. 
Mr. Tilton says, "That ssFeight,” and we went ahead that way 
about eight months, and one day Mr. Tilton came to me, it was 
aogn, if I remember, where Pr. Utter has his office, and eays, 
"It is not making me enough money the way it is running and I 
have to have twenty-five dollars a month for it,* and i. said, 
I" am sorry I cannot give you any more than I agreed to," and 
he said, “I will have to have more," and 1 snid, “You will 

have to look otherwise, that is until the following srring." 
And this conversation is not denied by Fr. Tilton. It also 
appears from the testimony of Wr. Hockgeiger, the Circuit Clerk 
that when Mr. Tilton first filed this suit that he filed with 
it the lower part of this agreement, being the part admitted by 
appellant that he signed. That sometime thereafter, and just 
before court convened, Kr. Tilton again came to the office and 
took the papers over to Mr. Green's office, as he says, for the 


purpose of preparing a declaration, and they took this contrect 


and that when he returned it there was attached to the comtract 


the upper part, being the part denied by anppellent that was on 


it at the time of its execution; and this ie not denied or in 


any manner explained by appellee. Appellee says that this con- 
tract was executed down «st the meat market, which is denied by - 
appellant. And the paper appears to have been written upon the 


letter heads of the Merchants Hotel of Mt. Carmel. Appellee 


_ further days, "This paper was just like and I cut that off and 
pasted it on. I cannot tell the time of day I did that. It was 
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not done since the first day of last July, this year." It 

seems to us in the face of the testimony of the Circuit Clerk, 
who appears to have had a distinct remembrance with reference 

to this paper, that the upper part was not attached to the agree- 
ment at the time a€ sas first filed in his office, and that in 


the meantime it was taken out and returned with this attached to 


a 


it, together with the continued efforts of appellee to rent this 
property to different persons, and the fact that he rented it to 
Gray and he and Gray apparently worked together to admwance the 
business, are all circumstances that strongly corroborate the 
testimony of the appellant in his denial of the execution of this 
| instrument; there is nothing in aw sdeerd that in any manner 

: tends to discredit the testimony of the appellant and we can see 
| no reason why his aoahemany is not entitled to at least as much 

| credit as that of appellee, and with these facts sod circum- 

} 


etances so strongly corroborating appellant we are convinced 


that the jury was in some manner misled in the rendering of their 










verdict in this case. ‘Taking the testimony of appellee in con-— 
nection with the undisputed testimony of other witnesses, nad 
the conduct of appellee, we are impelledto the belief that the 
jury was not warranted in finding a verdict for appellee in #@ 
this case. Podolski vs. Stone-- 166 Ill., 540. ‘fhe judgment 
of the Court is reversed and the cause remanded. 

: REVERSED AND REMANDED. 
/ LELEREEERETERAING: 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 

IN TESTIMONY WHEREOF, [ havs set my hand and affixed the seal of said Court 

at Mt. Vernon, this dav of October, 


A. D. 1913. Nibea Be Miaese a Weg 
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Clerk of the Appellate Court. 
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Opinion of the Appellate Court 












AT AN APPELLATE COURT, Begun and held at Mt. a Op ‘Fourth Tuesday Tr 
month of March in the vear of our LORD, one thousand nine hundrgd and thirteen, the same being 


the 25th day of March, in the year of our LORD, one thousand niy 


e hundred and thirteen. 


“ia, S. PAYNE, Sheriff. 





Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 

A. C. MILLSPAUGH, Clerk. 









And afterwards in Vacation, after said March Term, to-wit: On the L- ZEA, Sars Re who k dav 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: | 
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Term No. 64. Agenda No. 37. 


March Term, A. D. 1913. 


Joseph C. keynolds, 


Appellee, 
vs. Appeal from the 
Circuit Court of 


‘adison County. 


1831.A. 938 


Alton,Granite City & St.Louis 
Traction Company, 


ee a et ee ee 


‘Appellant. 


EcBride,P.J. 

This is an appeal from Madison County Circuit Court, where- 
in the appellant seeks to reverse 2 judgment for six thousand 
‘dollars that appellee recovered against it. The appellant was 
engaged in the business of operating street cars SSeiaaiiie the 
viblage of Madison and appellee claims that on the évening of 
April 3rd,1912, he was injured by one of appellant's cars at the 
intersection of Second Street and Nadison Ave. Madison Avenue 
runs through the village of Madison, substantially north and 
south and is intersected at right angles by parallel streets 
about three hundred feet apart, which, beginning at the south 
end and proceeding northerly are numbered second,third and fourth 
streets. There is a street railway track upon second street 
which turns into Madison Avenue at their intersection and con- 
tinues northwardly; at a distance of about three hundred feet 
westerly from Madison Avenue there ie a parallel electric rail- 
road known as the Illinois Traction system of the !icKinley line, 


which is operated upon a street designated as #G# "G" Street, 


ee ee ee eee eS ee St 


and croeses third street at a point designated in the evidnece 










as Third and "G" streets. On the evening of April Srd ot about 
8:15 o'clock, appellee left his home about four blocks east of 
Madison Avenue on Yourth Street, walked west to Madison Avenue 
and thence south to the intersection of Second Street and Wadi- 
son Avenue for the purpose of ‘taking a north bound car on Vadi- 


neg Avenue. The evidence of appellee. tends to show that at —— 
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the time he reached the intersection of Nadison Avenue snd 
Second Street a car turned from Sedond Street into Madison 
Avenue going morth and stopped. That there were two ladies 
waiting to take passage upon this car and that they boarded the 
car, and about the time that they got upon the car apnellee 
grabbed hold of the handle of the car for the nurpose of get- 
ting on but the car started suddenly and his foot slipped from 
the step and he was jerked and threwn in such - manner as to 
cause his foot to go under the car and his right foor to be 
crushed by the wheel. He gave no signal to either the ‘motor- 
man or conductor and does not think any one about the car saw 
him and it is claimed by him that this accident happened about 
easty feet north of the north line of Second Street and about 
opposite the office of Doctor Kiser; that almost immediately 
appellee went to Doctor Kiser's office but was informed by re. 
Kiser that the Doctor wae not at home; he then left Deeter 
Kiser's office and went north on Madison Avenue to Third Street 


and west on the north side of Third Street to the office of 


‘Doctor Ham but his office was also elosed and appellee then 


walked over to.the McKinley line for the purpose of taking a 
car to the hospital at Granite City; that he had to wait a few 
minutes for a car and that while waiting two gentlemen and a 
lady came there for the purpose of taking 2 car and appellee 
stopped south about the middle of Third street waiting the 
approach of the car. It is claimed by appellant that as this 


car approached the crossing on third street appellee either fell 


under the car, or lay down under the car as some of the witness- 


es put it, as they say- the car ran over his foot and that he 
made an outdry. Appellee, however, states that as this NcKinley 
car came up the headlight blinded him and he became dizzy and 


fainted and fell down near the car but says that the car did not 


Yun over him. Appellee was then picked up by some of the by- 


Standers and carried to the doctor's office in the vicinity and 
f 4 
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was thence taken to the hospital at Granite City where his wound 
was dressed and later his foot was amputated and later still a 
second amputation was made which caused appellee to lose his 
foot at the ankle. 

The declaration in this case contains two counts. The 
first count alleges that the plaintiff at second and ,Madison 
streeta in the village of Madison became a passenger on a car of 
defendant to be carried on said car for a reward. That while 
plaintiff with due care and diligence was about to get on said 
ear the defendant carelessly and negligently caused said car to 
be suddenly and violently started and moved, that cueeby plaint- 
iff was with great force and violence thrown with great force 
under said car and hia foot crushed. 

- The eecond count alleges that the appellee was desirous 
of becoming a passenger upon one of defendant's cars upon Sec- 
ond and Madison streets, a place where pa ssengers were received 
and discharged. That defendants ran one of their cars up to 
Second and Vadison streets and stopped the car for the purpose 
of taking passengers on said car; that other passengers were 
then and there taken on said car and that plaintiff was using 
due diligence to get on the car but before he could do so the 
defendant not regarding its duty in that behalf to stop said car 
@ reasonawle time to enable all of said passengers to safely get 
aboard the same, suddenly, carelessly, negligently and violently 
started its car while plaintiff with due care and diligence was 
attempting to get on the same, dhexdby plaintiff wae then and 
there thrown with great force and violence under the car and by 
means thereof his right foot was erushed,, etc. 
5 Several errorshave been assigned by appellant. With the 
view we take of this case the only assignment of error necessary 
for us to consider is the refusal of the court to set aside the 


verdict and grant a new tfial. As it will be necessary to re- 
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verse this case because of improper instructions given on be- 
half of the plaintiff, we will refrain from commenting unon the 
evidence, except so far as is necessary to show that the in- 
struction given was improper. 

The appellee claims that he was about to get aboard of an- 
pellant's car at or near the intersection of Second and Madison 
streets and that about the time he placed his foot upon the App 
step of the car it started suddenly and with great force threw 
him under the car wheel and mashed his foot. Appellant contends 
that this car did not stop at second and Madison streets to re- 
ceive passengers and that appellee undertook to get upon the car 

while it was in motion and fell. And appellant further contemis 
that appellee was not hurt at this place but that while over at 
the intersection of *hird and "G" streets he was run over and 
injured by a car of the McKinley line. The appellee testifies 
that he was injured by reason of a car starting suddenly at 
Second and Fadigson Streets, that he immediately went to Doctor 
Kiser's office opposite the place where he was hurt and dnjuread 
inquired for Doctor Kiser and was inforned by Doctor Finér's 
wife that the doctor was away from home and that he there told 
her that a car had run over his foot and waded it and that was 
what he wanted with the doctor. Appellee then traveled north 
about three hundred feet to the intersection of Third street arid 
Madison Avenue, thence west near to "G" street, and there found 
the office of Doctor Ham was closed and that he then went to "G* 
street to wait for a McKinley car and while waiting for a lcKin- 
ley car he dasuiad. that his foot went in close to the track but 


not under the car and that he was then taken to Doctor Ham's of- 






fice and from there to the hospital. A lady who was visiting at 
y Raster Kiser's testified that after appellee started west on 
Thirdt Street she saw him passing a light and that he appeared 

to be dragging one of his feet. The evidence of’appellant tends 
_ to show that if appellee was injured at “econd street that it was 
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not on account of the car suddenly starting at Second and Mad- 
ison streets but that he ran to catch the car while it was in 
motion and fell under the car and injured himself, and in sun- 
port of this proposition the appellant offers the testimony of 
the conductor and motorman who testified that this car did not 
stop at all at the intersection of »“econd and Madison strects; 
also that the car would not start suddenly, as claimed, be- 
cause it is equipped with an automator attached to the control-l- 
er which prevents the motorman from turning it on tapidly but 
prevents it from being turned only one poing at a time so that 
the car could not be started very suddenly. It also offered the 
testimony of Doctor Scott who says that anpellee told him that 
he was hurt at the intersection of Second and Madison streets 
but that he was running to catch a street car and fell, and 
this, Doctor Scott says he reported to the Company that night; 
and the conductor and motorman say that they knew the next day 
that there was a claim that the accident happened at the cross- 
ing of Second and Madison streets. Appellant also offers the 
testimony of Frank Schumaker, an adjuster for the Travelers In 
surance Company, with wg##fA which Company appellee was carrying 
an accident policy, and he says when he questioned appellee of 
the circumstances under which he got hurt, says that appellee 
told hin, "That as he neared Second and Madison Avenue the car 
made a turn around the curve and he made a run for it. IJ then 
asked him whether the conductor or motorman had seen him and he 
said, no, the car didn't stop and he didn't think they had seen 
him. He didn't see either of them, He said he got hold: of the 
handle of the car to get on and it was going foster then he 
anticipated and it jerked him forward and he fell and his foot 
went under the hind truck and was crushed." Appellant also 
Claims that appellee's foot wascrushed by a NecKinley car at the 
crossing of Third and "G" streets; and J. S. Keyton, Mre. J. S. 
Keyton, residents of Benld, who were there waiting for a car 
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on the kcKinley line say that as the keKinley car came up that 
appellee who was standing south of them and near the middle of 
the street, seemed to fall down or lay down, and that he got 
completely under the car where the car had passed over him, and 
that appellee then got up and remarked, "That is a hell of a 
way to do, run over a man and leave him"; that he then said he 
fainted angd went under the car. And about the same time Fanniie 
Stevenson living near there heard some one halloo and say “hy 
foot is mashed off", ot something to that effect; and irs. Cal- 
lahan, another neighbor, testified that she heard some one scream 
| and right away saw them bringing a man into Doctor Ham's office. 
Ray Hodshire, a grocery clerk, testified that he was coming in 
upon ‘this McKinley car at the time and jumped off in the center 
of the street and that about that time the car pwesed over a man 
and when the car started on the man cried dut, "Stop the car, 
' my God they cut my foot off and now they wont wait for me." It 
will be observed from this testimony that there was a very sharp 


conflict as to whether appellee was injured‘at the intersection 










of second and Nadiosn Streets or at the intersection of Third 
and HG#F "G" Streets, or whether he was injured by attempting to 
jump on the car between Second and Third Streets. 

At the close of the trial, the court, at the request of 
appellee gave the following instruction: "The court instructs 
She jury that it is the duty of common carriers of persons,by 
and through their motormen and conductors, to stop their cars for 
a sufficient length of time to permit persons who are about to 
take passage on their cars to get aboard their cars in safety,and 
if you believe from the evidence in this case that the plaintiff 
Joseph @. Reynolds, was at a regular stopning place of said de- 
fendant at Second and Wadison streets in the village of Madison 
on the evening of April 3rd, 1912, and was then and there about 
. to get on said car for the purpose of becoming a passenger, andéf 
if you further find from the evidence that said car wae stopned 
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and by and through the negligence of the motorman and conductor 
then operating the sanie was not stopped a sufficient length of 
time to permit the plaintifif to safely get aboard the said cas, 
while in the exercise of due care and diligence, and if you, Tint 
from the evidence that the car was negligently started without 
paving plaintiff a reasonable length of time to get aboard said 
for at such time and place, then the court instructs the jury you 
should find the defendant guilty." I1t is contended by counsel 
for appellant that as this was an instruction ditecting a verd- 
ict it should have included all of the elements necessary to 
have7eatven by the plaintiff,-and the point is made that it omits 
the element of having been injured at Second and hadison “treet. 
Jt will be observed that this instruction directs a verdict for 
the plaintiff, if it appears from the evidence that the car was 
negligently started without giving the plaintiff a yeisteds 
Length of time to get aboard said car, without reference to the 
question as to whether or not he was injured at that time and 
place, and in view of the evidence of appellant showing the in- 
jury may have occurred at anethae time and place, we believe 

that the giving of this instruction was reversible error. It is 
said by counsel for appellee that the whole series of instruc- 
tions given for appellants center the thovghte of the jury upon 
the one idea that appellee must prove his case as alleged in his 
declaration, and that by the. several instructions they have chagged 
and cautioned to find the defendant not guilty unless each and 
every material allegation of the declaration was proven, and in- 
sists that this is only a technicality and the jury could not 
have been mislec by it. I view of the character of the evidence 
pifered in this case we believe that the instructions should 
have been accurate. It is said in the case of St.louis.& S. KB, 
Ry. Co. vs. Britz, 72 111.,261, "An instruction which assumes, as 


this dees, tc be in itself, a complete statement of a case which, 
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under the law, entitles a party to recover, must state fully 
all that need be proved, so that, if there were no other evi- 
dence, there could be no question as to the rights of the par- 
ties. The language of the inetruction warranted the jury in 
laying aside sll other instructions, and considering the oie 
upon it alone, and this they doubtless did." 

in the case of Pardridge vs. Cutler, 166 I1l., 510, the 
court says, “Here was an instruction substantially directing 2 
verdict regardless of defenses which there was evidence fairly 
tending to prove, and the error in an instruction is not obvi- 
ated by giving conflicting instructions." And this doctrine # 
is fully sustained in the case of Swiercz vs. Ill. Steel Co., 
231 Ill., 456, and many other cases to which reference could 
be made. ° 

In view of the character of evidence introduced upon the 
trial of this cause, and especially the conflict as to where 
the injury occurred, we are of the opinion that justice de- 
mands a trial by another jury, under proper instructions. 

The judgment is reversed and the cause remanded. 


REVERB ED AND REMANDED. 


(To be published in abstract only.) 
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L A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 


IN TESTIMONY WHEREOF, Tg set my hand and affixed the seal of said Court 
....day of October, 
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State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
QOMEVICTILO TENTS meee ay tet A eo RAR day of October, 
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to the guaranty and their signatures to other papers in 
dence admitted to be genuine, that the jury shouhd have 
to compare the same and to use the signatures attached to t 
guaranty unrestrictedly in such examination, for the purpos 
ascertaining whether they were genuine or not. This inst u 
deprived anpelleat of that right and in our opinion the giv 
of it, was reversible error. | 
For the reasons above indicated the judgment of the eo 

below will be reversed and the cause remanded. 
Reversed and remanded, 
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lieved from all the evidence that such witness had knowLngl 
and intentionally testified falsely and was not corroborate 
the matters testified to by him and that if they found , 
witness had knowingly and wilfully testified falsely as to 
material matter in the case, they were at liberty to dis 
the testimony of such witness entirely, except in so far as 
had been corroborated by other credible evidence or facts , 
circumstances in proof in the case. Taking into considerat: 
all these circumstances and in addition thereto, the fact t 
this case was so close upon the facts, we are led to the 6F 
clusion that it was error to admit the evidence of Mrs. Mou 
instruction No. 10 given for appellees, wae as follows 
"You are instructed that the contract in evidence in this ec 
and the names of the defendants on the same, are no evidence 
the fact that the said defendants or either of them, signed 
contract and you would not be warranted in considering the 
that such signatures appear on said contract as any evidenc 
the said defendznts, did in fact, sign said contract, un 
further find from a preponderance of all the evidence and) 
cumstances proven on the trial, that the said defendants d 
ually sign said contract.” The effect of this instruction 1} 
misleading and tended to wholly deprive appellant of the use 
the contract, guaranty and names attached thereto as a prob: 
force in establishing the fact that such signatures were re 
the genuine signatures of appellees. 
It is a weil settled rule of law in this state, that ¥ 
other writings or signatures admitted to be genuine, are a1: 
in the case, compariosns may be made by the jury, either 


4 


without experts of such signatures, with the signature or 1 
ures in question, to assist in determining the genuineness | 
latter. Stitzel v. Miller, 250 I1l., 72; Craig v. Trotter 
Tili, 228: i 

In this case it was especially important to appellant 
to the striking similarity between the signatures of appell 
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-and that upon the proofs, the case was an exceedingly close 
























the same with what purported to be the names of appellees | 
tached to the guaranty. Vaughn then entered upon the busin 
contemplated by the contract and finally became indebted » 
pellant in the sum of $639.50. Judgment was taken against 1 
for the amount due and not being paid, this suit was brougk 
appellant to the November term, 1911, of the circuit court 
Johnson County, against appellees, to recover that amount 
the guaranty. ; 

On the trial, ‘aughn testified that both appellees sig 
the gduaranty in his presence when presented with the same, 
him and stated with particularity, the circumstances under 
the signatures were made. - | a 

On the other hand both Mount and Morgan testified tha’ 
had never signed the guaranty and each for himself repudiat 
his purported signature attached to the eames Several inst 
ments in writing shown to have been signed by appellees, i 
ing the affidavits made by them in connection with the ples 
to which their signatures were attached, were introduced in 
dence. ‘These papers were premitted to go to the jury in or 
that the signatures might be compared and the originals of | 
game have been certified to this court for our igspection, 
tain letters written by appellee Morgan to appellant, were 
introduced in evidence as tending to corroborate Vaughn's 
ment that Morgan had signed the guaranty. Appellee Mount,wi 
denying his signature of the guaranty, stated that about 
it purports to have been executed, his wife, at his request 
out and signed his name to a recommendation of Vaughn, spez 
of him in high terms and sent the same to appellant. We red 


the facts only for the purpose of showing the nature of the 


On the trial Bell Mount, wife of appellee T. BE. Mount, 
offered as a witness to prove that at about the time the gu 
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Term No. 5. Agenda No. 3. 


March ferm,A. D. 19153. a: 


The W.T.Rawleigh Medical ) 
Company, 
Appellant, 
vs. Appeal from Johnson. 
T. B. Mount, et al., ) 
Appellees. 


1831.A. 939) 


« SI 


Opinion by Higbee, J. 

This was a suit brought by appellant against ¥. B. 
and Dick Morgan, appellees, as guarantors of a contract ent 
into with it by ¥. E. Vaughn. Appellees filed pleas of 
eral issue and also denied under oath their purported sign: 
to the guaranty. Upon the trial the jury found the issues” 
favor of appellees and judgment was entered against appel 
for fawkes Appellant has brought the record to this court 
review, relying on its claim that the verdict was not susta 
by the proofs; that incompetent evidence was admitted on be 
of appellees and that the court erred in giving certain of 
pellees' instructions. 

The proofs disclosed the following facts bearing upon 
case: In May, 1908, W. E. Vaughn made arrangements to se 
icines, stock foods and other goods manufactured and put w 
by it. In pursuance of said arrangement, appellant sent 7 
ed contract, executed by it to Vaughn to be signed by him. 
this contract there was attached the following printed g¢ ar 
"In consideration of the W. T. Kawleigh Medical Company xt 
credit to the above named person, we hereby guarantee to/ 
and severally the honest and faithful performance of the 8 
tract by him, waiving acceptance and all notice, and agree | 
any extension of time or change of territory shall not : 3 


from liability hereon." Vaughn signed the contract him el 


cured, as he claims, appellees to sign the guaranty and re’ 
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AT AN APPELLATE COURT, Begun and held at Mt Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being) 
the 25th dav of March, in the vear of our LORD, one ss nine hundred and thirteen. 


Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 
Al. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff: 
: 4 
And afterwards in Vacation, after said March Term, to-wit: On the The ee dav» 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court at “3 Vernon, Illinois, . 
an OPINION in the words and figures following: j 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 











Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. ; 
Hon. HARRY HIGBEE, Justice. : 
i 
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A. C. MILLSPAUGH, Clerk. W. S. PAYNE, Sheriff. 


And afterwards in Vacation, after said March Tehm, to-wit: On the... ere ad be angi: dav 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 14. Agenda No. 51. 
March Term, A. BD, BH Fa 


mb & oO R Brown, 


VSe County Court of Alexander. 


Rogal Casualty Company of 


St.Louis,vissouri, 


) 
) 
Appellee, ' Appeal from 
) 
) 
) 
Appellant. ) 


Cpinion by Higbee, J. > 
Appellant issued an insurance policy to William Brown,fpril 
1, 1910, which in case of his death, was payable to his father 
“Milton Brown, appellee herein. At the November term, 1912, of 
the county court of Alexander county, appellee, as beneficiary 
in ssid policy, brought syit upon the same, alleging that the 
death of the insured had taken place on the 17th day of April, 
1912. Summons in the case was served upon appellant on October 
25, 1912, returnable on November 4, 1912, which was the first 
day of the November term of said court. On November 7,1912, no 
one having appeared for appellant, a default was taken against 
it, evidence heard and a judgment entered in favor of appellee 
” for the sum of $205.00. On November 13, 1912, appellant appear- 
ed by its attorney, and filed a motion to set aside the default 
and judgment theretofore entered in said cause and grant a hearg- 
ing of the case on the merits. The motion was supported by the 
affidavit of said attorney, stating that he was employed on Novem- 
ber 6, 1912,-as the attorney of appellant and that he exercised 
diligence in looking after said cause for his client; that he in- 
quired and was informed no contested cases would be tried or set 
for trial, until November 11, 1912; that he believed this to be 
a contested case and that no action or advantage would be taken 
by reason of no pleas being filed therein until November 11,1912, 
but that on further inquiry regarding said gause, he was inform- 


ed default had been taken and judgment rendered in favor of ap- 
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pellee on November 7, 1912. An application to set aside a de- 
fault is addressed to the sound legal discretion of the court, 
should show that due diligence was exercised by the party in de- 
fault and is also defective unless it shows that such party has 
a meritorious defense. Hitchcock v. Herzer 90 111, 543. Gar- 
rett v. Queen City Cycle Co. #9 179 I11. 68. Culver v. Brink- 
erhoff,#.180 I11. 548. 

The court properly overruled the moticn filed by appel- 
lant as it failed to show what steps had been taken by it in re- 
gard to its case and also wholly omitted to state it had a ner- 
itorious defense to the action and make showing of the same. On 
tite day the motion was overruled appellant appears to have en- 
tered a motion for leave to file an amended affidavit in support 
of the motion theretofore made by him to set aside such default 
and judgment, and supply affidavits of merits, and subsequently 
presented an affidavit sworn to by an agent of appellant on No- 
vember 26, 1912, in that behalf, but the court denied the motion. 
We are of opinion the court did not abuse its discretion in re- 
fusing to permit appellant to file its amended affidavit and sup- 
ply affidavit of merits. We have however examined the amended 
affidavit sought to be filed by appellant and which is included 
in the bill of exceptions and find that it does not set up a 
state of facts showing appellant had exercised due diligence in 
attending to his case or in causing it to be looked efter. The 
judgment of the court below will be affirmed. 

Affirmed. 
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Agenda No. 24. 


BKarch Term, A. D. 1913. 


Frances Kalinski, Administr-trix, ) 
Appeblee, 
) 
vs. 
Appeal from Williamson. 
Williameon County Coal Company, 
) 


Appellant. 


I831.A.54] 


This suit was brought by appellee as administratrix of the 


Opinion by Higbee, J. 


estate of her husband, Peter Kalinski, to recover damages occas 
ioned by his death, alleged to have been causedby the negligence 
of appellant, while he was working in its coal mine. 

The declaration consisted of five counts in which it was 
charged that appellant ordered deceased to work in a dangerous 
place and did not inform him of such danger, which was know to 
appellant, but not known to deceased. In one of the counts it 
is alleged that the failure to warn decezsed of the dangerous 
condition, was wilful and in another that appellant wilfully 
ordered deceased to assist in doing dangerous work. In still 
another count it was alleged that deceased was inexperienced in 
this character of work and that appellant kmew or should have 
known of that fact. There wae a verdict in favor of appellee 
for $2,000.00 and judgment for a like amount. 

Concerning the material facts bearing upon the case, which 
were substantially as NR eS was practically no con- 
flict in the evidence: Peter Kalineki,, 31 years of age with a | 
wife and three small children, was on December 12, 1910, employdéd 
in a mine of the Willismson County Coal Company and wae earning 
$2.56 a day. He had been in this country about thirteen months 
and had little knowledge of the English language. He had worked 


in appellant's mine about six months as a cager at the bottom of 


- 


. the shaft, aseisting in putting Leaded cars on the cage to be 


J 
“hoisted and taking empty ones off sein returned; he then applied 
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to the mine manager for work as a timberman but the mine mana- 
ger refused him. A few days later,however, he again applied 
for this position and the mine manager, after having made some 
inquiries in regard to his probable ability to do the work, 
changed his employment to that of timberman and until his death, 
he worked in that capacity, assisting .a timberman neni Mike 
Waski, also a Lithuanian. The mine manager testified that Ka- 
linski was employed at this work some three or four weeks be- 
fore he was killed, while Kalinski's brother, a witness for ap- 
pellee, stated the time to have been only five or six days. 

On the morning of the day in question, the hinesakeme 
in performing his duties, discovered a fall of slate in an en- 
try known as the second west off the eleventh north of the east 
side, A large amount of slate had fallen and jagged, loose 
pieces of slate were projecting around the place in the roof 
from whence it had come. The examiner placed cross marks with 
chalk on these pieces, and also put like marks in the roadway 
to indicate danger. He afterwards reported the dangerous con- 
dition at that place to the mine manager, the latter went to 
the place where Waski and deceased were working, cleaning up 
in the msin east entryg and told them that as soon asthey had 
finished there they should go, or hurry up and go, to the sec- 
ond west of the eleventh north and clean up tnat ‘and timber it 
up. There is no doubt from the oroofs that the mine manager 
used the words “hurry up“ in directing deceased 2nd Waski to 
work that morning but there was some difference of stud en among 
the witnessee as to whether they were used at the time the two 
were sent to work to clean up the fall in the main east entry 
or whether it was at the time they were sent to clean the fell 


at the place where deceased received his injuries. At the place 


‘of the fall where Kalinski and Waski were sent, the entry had 


been widened into a room and two Frenchmen were mining coal 


‘there, They came to the mine manager while he was at the place 


(2) 

































‘ VI. .08 aceaT 
-sns8% ontm edt tud namtedm$ & as Atow tot tegsnsm oaim sit od — 


iro Hore 


baltiqgs alsge oc wilesenade cotel ayeb wot A mid boautet 195 


9moa eben anived tosis <Fegpnen onkm ads bas gtrdrs > eidt tot 4 
tieottainiabA ,iiinnitaA eavrstt | 


eftow oft ob ot ysilida pLisdorg. ak ot bisget at settiupnt — 
witseb eid [ttas bas nenrtedmit to tact ot saqaetone ald panes cc 


exkbit voinieie noaredimtt’ 2: ‘aitatoes Xd tenons tats ai beatow of 
qinrod nogaeti Li 


-si jad? bettistast xrsasnem enim oat? wna inauts hI s orls leah 
-9d aissw xuct ro sets emoe phir atst te bsyolqms esw itantt 
ai grok peonttiwv ie eben a’ ixteantish ectas bo llit eow on stot 


ratea vd soinigqt 


“yah xis to ovit cine: mger evant os omt3 ods ppeate 4 9eLfoq 


Vike». “Gg tdguotd eaw Jiva 
wet ont odd snonteou a ysb sdt To gcintosr eft m0 . 
AL f te3ei .Sxaedeui tad te sistes 
-19 OR me ofnia to Lin? a borovooeib ek ase etd gaimrotzeg ok 
& . Atseb aid yt benot 
grip ont to ton Anovete ond ‘to tasw broosa add as wont 


f ee | S&S ATOR we @2 9. tile Jan lleqqs o 
srool sbogant, bas olin? bast odsLe to dnuoms opts A rene 
: se Laennod ijetalos i 
2oor ould a soetq oit bausors gatsosiorg orew stele ‘ee 2999. 
2eD yxobio wnsilsogce Janz 53; ae 
at tw extem 2e0T9 pypemrer., ronimexs oT + 909 bad $i sonsiw 
o aid oretat ten &£h baa ganig 
“wawbaot auld ab ettam oxi faq on is bas sensig seeds no ALento 
of awpedt goa fud ,tnnilodge  % 
-1109 avorsgnsh ont bedtoqet, abrawradts ait -T9gisb ogaotbat od ot 
of axwilint af fat? begs 
‘et tnew wetdal ont. x9ganae onta edt of sont tsdt eg Bord ib 
3 ei bma {utiiw @a¥.. i bries 
oy gnincels ,anidtow or9w boassoeb bas tiesw oxedw aaa pl ‘ 
h ae oe & of bSeesoosb pine A oy a: 


Besi yodtesn soon as tant mod bios ans aurins taro niso ods at 
# 3L Jowuoo’ tedious . 


-o08 ocd ot 193 bas A erred T° bisods yout eredt bodetnit — 
The (} Bune Ytow te xrsteatede siat 


sn soedmis bis Sedd cr asele Regge dtton staovese edt to Jaew bao 
A: W SOTO vt Sens te moms: 


Renan oni oitd dnd stoors out’ 07? dob on at etedt at 
t in rf baz 00.000,82 to 


ot heats bas bossso0b gatd sont ak au era" pri ony: oun 


5kYST RS ers: ‘agnov 
gnome notatgo to sonstoIttb once saw oredt tud paterom, teadt trent 
+ wwell ijusatedua view A 


ows odd ‘oats uid dm bose ove vot oxidant od 8s sosaont iw 
j : whive eit aft Jo 
vitne jens nies oid ak {is odd ws pe eo axxow of saoa- or 


sTiitds Liane sont San 


ffs. ont aseto ot dnoe st97 yous ‘omit adt pa asw ti todseordw 0 . 
3 noomekliz# om? te enta. a 

sonia oud th ssottutad an bow tooo boassosb stodw eonlq 
1 fg mia aood beri ai eb B ad.8 


uy 


bod edn odd 3198 o1oW bina a _tiani fsa otedy fist eit T 
to oabeivomi oitiii- ba b 

Ls00 gainia oT9" _neartonort ow’, brs moot 6 ofnt benobiw 
s+ midnes xia dunce Sain lie 


sonia aed $n 2eW ont ot kctw xegennm entm edt ot ome > yedT 
Yro's y igfsrq m2 Snliniees Stat 
48) ae 


md tc  seatd- gil =f eepvorae ret fare FBAMD 5 neal palin: 


‘ 
4 








where deceased and others were engaged in removing the fall in 
the main east entry and told them of the fall in their entry. 

Ke teld them to return to their place and he would send timber- 
men over to nelip them as soon as the work was complete in the | 
main east entry. By the time deceased and Waski had reached 

the place the Frenchmen had cleaned the roof off about the fall 
removing the jagged pieces, which had been left hanging -nd a- 
mong them those on which the danger marks had been placed and 
had commenced removing the fall of slate. Preparatory to go- 
ing to work, Waski took a pick and sounded the roof, deceased 
standing near his side. ‘The two Frenchmen also sounded the Yrodf — 
at that time and they testified they found it solid and that 
Waski stated it was solid. ‘All four then went to work cleaning 
up the fall and while so doing a pines of rock or slate about 
six inches thick, six or seven feet wide and twelve feet long 
suddenly dropped from the roof on Kalinski and injured him so 
severly that he afterwards died. Waski, when testifying in the 
case, was aeked whether the roof sounded solid and replied, "not 
very loose and not very solid, don't hardly know ee Ke also 
said, “I thought I could go to work but did not know how long it 
would stand." The mine manager, Barlow, testified in reference 
to sending Kalinski and Waski to work at the place where the 
former was injured, “I knew it was dangerous when I sent them 

up there to work, I do not think I told Pete it was dangerous 
or gave him any precautions. 1 just told him the slate was down 
and to clean it up and timber it up. This was something like 

an hour before he got killed:" that the place he sent him to was 
probably 400 yards from the place where he was talking with him. 


The principal question on the facts is, whether the mine 


manager was guilty of negligence in sending decensed into a place 


of danger without warning him of the dangerous conditions ex- 


isting there, it appesring that the manager knew of the danger - 
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and failed to give the warning. Appellant correctiy contends 
that 2 master is not bound to warn a servant of dangers which 
are necessarily attendant upon the work he is about to de and of 
which he is warned by the very nature of his employment, nor is 
he obliged to instruct a servant 2s to dangers which are obvious 
or known or ought to be known to him. Asheraft v. Roberts Co. 
155 I11. App. 88; Kendsior v. llls. Steel Co. 146 Ill.Amp. 439. 
In this case the jury were warranted in believing that Kalinskig 
did not know of the danger he was incurring in working at the 
place where he was injured. He was not an experienced miner 

and had only worked at timbering a very short time, the testi- 
mony of the witnesses on the subject renging from five days to a 
month. He saw the roof sounded by the Frenchmen who had worked 
in the room and by his experienced associate Waski, and must have 
understood from the latter that it was safe to work under. lie 
was working under express directions from the mine manager to 
Clean up the slate that was down and timber up. This was a spe- 
cific order to do a particular thing. Kalinski's knowledge of 
the English language was very little and there was sothine in 
the directions to him to indicate there wae any danger to be in- 
curred by him in obeying the order or that he was being called 
up™ to make a dangerous place enfe and when he arrived at the 
Place, the jagged pieces hanging from the roof had been removed 
and he found no signals to warn him of danger. Under all the 
circumstances of the case, the jury might well and with reason, 


have found that appellant was guilty of negligence in directing 


‘Kalinski to do the work ij question, without warning him of dang- 


er. Whether the order was, from its nature, wilful er whether 


j 


there was a wilful failure to warn deceased of his danger, were 
also questions to be properly submitted to the jury for consid- 


eration and this was done in two instruct@A# ions. Appellant 


also contends that even if it were guilty of the negligence com- 


plained of, such negligence was not the proximate cause of the 
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injury to Kalinski and his subsequent death. This also was a 
question of fact for the jury and the proofs appear to ue to 
have been sufficient to sustain the theory that had Kalinski 
been warned of the danger he would have taken steps to avoid it. 
Appellant criticises instructions one and two given for 
appellee, because they stated that the question whether or not 
Kalinski was in the exercise of ordinary care for his pé@reonal 
safety before and at the time of the occurrence of theinjury in 
question and the question whether ot not appellant was guilty 
of negligence and wilfulness, as charged in the declaration, 
were guestions of fact to be determined by the jury from the 
>» evidence. The theory upon which thie objection of anpellant to 
the instructions ke urced, appears to be that these instructions 
tended to lead the jury to believe that they could aot in de- 
termining such facts in the case, independently of the law and 
cases are cited in which similar instructions have been disap- 
proved by our courts, It is true that thece instructione could 
have been rendered more strictly sccurate had they contained 
further statements informing the jury thatiin deciding such 
questions of fact ‘ney muet consider and be guided by the law 
applicable thereto, av laid down by the inetructions of the court. 
Cases might .rise where such instructions would be misleading to 
the jury but we do not think that this is such a cane. The 
court gave twenty-three instructions for appellant fully cov- 
ering appellant's theories of the law as applicable to the facts 
in the case and in its instruction No. 17, the jury were direct 


ly told, that they must first determine the question of appel- 


— ss eC 


lant's liability under the rules of law given to them by the 
court in the instructions. 

Pustiey seeplaint is made of the eevend instruction and is 
also applied to the fifth instruction given for appellee, bécause 
yd referred the queation of wilfulness to the jury when, as 
» &8 is lained, there was no evidence offered in the case tendig 
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to prove that appellant was guilty of wilfulness. From what 
we have wefore said, it will appear that we are of the opinion 
there was evidence which made it proper to submit the ques- 
tion of wilfulness to the jury as one of the questions to be 
_@ecided by them under the declaration and the proofs, and there 
was therefore no error in giving these instructions. 

fhe fifth instruction is further criticise@ by appellant, 
because it directed the attention of the jury to the question 
whether the wilfulness charged against appellant, if any such 
was shovm, was the proximate cause of the injury and death of 
FKFalinski without defining the term proximate cause, While no 
definitiog, technical or otherwise, was given of this exact term, 
yet the jury were so accurately informed as to what they must 
find from the proofs before appellee would be entitled to ea verd- 
ict, that they could not have been misled or confused by a fail 
ure to define this term. 

‘Inetruction No. 4 given for appellee, after telling the 
jury that they were the sole judges of the weight and credit 
whieh should be given to the testimony of the various witnesseg 
proceeded, "no Senex should refuse to give weight and credit 
to the testimony of any witness or witnesses on account of ther 
race or nationality, but should fairly and impartially weigh 
and consider all the evidence and circumstances in proof in this 
case and give to the evidence of ench and every witness, who 
has testified in this case, such weight and credit as the jury 
think the same is justly entitled to receive.” The principal 
objection urged to this instruction is that it told the jury to 
give the testimony of the witnesses such weight and credit as 
they pueht thought the same justly entitled to receive, thus ak 
> Lowing unlimited latitude in judging of the credibility of wit- 
— * nesses and not requiring them to base their judgment on the evi 
‘dence in the case. Appellant relies on the case of C.N.S.St.Ry. 
f (6) 
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Co. v. Hebson 935 Ill. App.98 as authority to sustain the posi- 
tion that the instruction above referred to is erroneous. The 
instruction referred to in that case,however, is radically dif- 
ferent from the one we are considering here. The court says #f 
it, "The instruction makes no reference whatever to the evidene, 
leaves the jury at liberty to determine the. facte from :ny source 
other than the evidence.” The instruction before us distinctly 
tells the jury that they must fairly and impartially weigh and 
consider all the evidence and circumstances in proof, and the 
fair inference from it is that thie should be done in determin- 
ing the weight which they should give to the testimony of the 
Tespective eiineeses. 

Bach of the eight instructions given for appelleeis crit- 
Sai end ey appellant eit Witenes to be erroneous, excent the _ 
third, but while we have carefully considered all the objections 
raised and while we find that several of the instructions arenot 


carefully worded and might well have been more guarded,yet we 


do not consider it essential to discuss the objections to said 


inetructions other than those above mentioned, further then to 
say that no one of them in our opinion contains such prejudicial 
error as to call for the reversal of the judgment on that account. 
in regard to the evidence it appeared, as above stated, that 
aheiip while the mine manager directed Kalinski and Waski to go 


to the place where Kalinski wes injured to do certain work, which 


‘was some 1200 feet from the place where the two were working at 


the time such directions were given, that he did not -ecompany 
them when they went to do such work. On cross examination the 
mine ImManager was asked whether he was well and healthy at that 


time and able to walk over the mine and whether there was any 


reason why he could not have gone up there. Over the objections 


of appellant he was permitted to answer that he was not ineapac- 


itated in any way that would have prevented him from going up 
Pf (7) 
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below will be affirmed, 


there to see the conditions. Appellant states that by per- 
mitting the above question to be answered over its objection, 
the impression was given to the jury that it was the duty of h 
the mine manager to go with the workmen in person. We do net 
think this objection is well founded, but even if it were, tle 
jury were expressly informed in appellant's instructions to. 
and 21 that it was not the duty of the mine manager in person 
to ‘accompany men directed by him to do such work. 

Appellant offered to prove by the secretary of the l.ocal Union 
of United Vine Yorkers, at appellant's mine, that said union 
kept a record of practical. miners and that such record would 
contain the name of deceased. It is said by counsel for appel- 
lant that it was sought in this manner, not to show as a matter. 
of fact that the deceased was a practical miner, but to show 
that he had submitted proof or evidence to the local oxgeuise 
tion of which he had become a member, showing that he was a 
practical miner and that thie evidence was proper in view of 
the clain in the declaration that deceared was an inexperienced 
man and that appellant knew it. ‘“‘hether appellesa# wos a prac- 
tical miner or an inexperienced man, was a proper subject of 
investigation under the declaration, but whether he had submit- 


ted proofs upon those lines to an organization of whieh he was 


7" member, was wholly immaterial. Proofs of his experience or 
- inexperience to be avail.ble in this case, must have been sub- 
hekttes to the court trying the case and the evidence sought to 


be introduced, was properly excluded. The judgment of the court 


eee ee _  dsudgment Affirmed. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 

at Mt. Vernon, this... eZ ners —....... day of October, 


A. D. 1913. 





Clerk of the Appellate Court 
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AT AN APPELLATE COURT, Begun and held at Mt. es on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th dav of March, in the vear of our LORD, one thousand nine hundred and thirteen. 


Present 
Hon. JAMES C. McBRIDE, Presiding Justice. 


Hon. OWEN, P. THOMPSON, Justice. f 
Hon. HARRY. HIGBEE, Justice. i 
A. C. MILLSPAUGH, Clerk. / W. S. PAYNE, Sheriff: 
f G EE 
And afterwards in Vacation, after said March f CLIN LO=WWits) ONMtRC fo ae dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: : 
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St.Louis Wholesale Clothing ) 
and Manufacturing Company, ) 
Appellee, ) Appeal from 
vs. City Court of Alton. 
Joseph Lonnie, 
Appellant. } 


1831.4. 55% 


Opinion by Higbee,J. 

It appears from the stipulation entered into by the parties 
to this suit that the St. Louis Wholesale Clothing and Manufact- 
uring Company (A.Rosenberg), obtained a judgment against Appel- 
lant Joseph Lonie, for $29.65 before Deniel Gorman, a justice 
of the peace, and that said judgment remains unsatisfied. The 
date of this judgment is not given in the stipulation, but said 
Gorman appears to have been a justice of the peace of Madison 
County, Illinois, at the time and he testified said judgment 
was rendered by him on January 29, 1910. The stipulation fur- 
a ther provided that sPterasie garnihment proceedings were in- 
stituted against the Illinois Glass Company and that $41.00 was 
found in the hands of the garnishee, owing by it to the defend 
ant Joseph Lonie, and judgment was entered accordingly. On 
appeal to the City court of Alton, judgment was given in favor 
of Lonie for the use of the St. Louis Wholesale Gaothing and 
Manufacturing Company against the Illinois Glass Company for 
$29.60 and costs, from which judgment Lonie has appealed to 
this court. 

The proofs show that at the time of the original judgement 
By and for . number of years prior thereto, Abraham Rosenberg, was 
doing business in Alton, Illinois, under the name and style of 
the St.Louis Wholesale Clothing and Manufacturing Company. Ros 
- enberg lived in St. heads, ieee. and came to Alton four or 


five times a week to loo after his business, which, in his ab- 
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pence, was conducted by his clerks, among whom was his son 
Nathan. On February 7, 1910, appeliant Joseph Lonie filed a 
petition in bankruptcy and on February 14 following, was ad- 
judged a bankrupt. With his petition he filed a schedule con- 
taining a list of his creditors in which no mention was made of 
any debt due Abraham Rosenberg or the St. Louis Wholesale Cloth- 
ing and Hanufacturing Company, but it did name among the credi- 
tors, "Nathan Rosenberg, judgment $35." ‘The Proceedings in the 
bankruptcy of appellant, which were certified to by the clerk 
of the United “tates court where they were had and introduced‘ 
in evidence in this case, showed that = notice that Lonie had 
been adjudicated a bankrupt and fixing a time for a meeting of 
creditors to prove their claims and appointing a trustee, had 
been sent by the referee to all creditors of record, March a 
1910, and that a like notice was duly published in an Alton 
paper about the same time. 
This appeal presents the questions whether the judgment 
| of appellee against appellant, as above set forth, was named in 


the latter's debtors schedule and if so did appellee, the judg- 














ment creditor have knowledge or notice of it? As a matter of 
fact the name of appellee did not appear in the debtors' sched- 
ule nor was the amount of the judgment in question shown therein, 
But it is insisted by appellant that the words "Nathan Rosenberg 
judgment $35.2 were sufficient notice to appellee of the fact 
FE of the bankruptcy and that his debt was intended to be included. 
He further insists that Nathan Rosenberg was manager for his fa- 
ther in Alton and that legal notice was sent to him and was suf- 
ficient to bind the father. Abraham Rosenberg testified that he 
4 had no notice whatever of the proceedings in bankruptcy against 
& oseph Lonie, or of his discharge; that he first learned avout 
_ the bankruptcy proceedings when he brought this suit before the 
Sy juatice of the peace,Gorman;: that at the time in controversy his 
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son Nathan was 20 years of age and a not manager of his hbusi- 
ness in Alton. Nathan Rosenberg, the son, testified he was not 
manager of the business at Alton and that to the best of his 
knowledge he never received a copy of the notice of the bank- 
ruptecy proceedings against appeligat. 

Appellant testified that about two months after he filed 
his petition in bankruptcy, he met Abraham Rosenberg and had a 
conversation with him concerning the matter, but this was de- 
nied by said Rosenberg; ‘The bankrputcy act of 1898 provides, 
Section 7a (8) and sedtion» 17-= Debts not effected by dis- 
charge, a (3). that the bankrupt must file a list of creditors, 
giving names and residences correctly, and his schedule must 
| show accurately the amount due each creditor and the consider- 
ation therefor and that any debt not so shown on the schedule, 


' shall not be barred by discharge unless the creditor had not- 









ice or actual knowledge of the bankruptcy. 

The proofs in this case appear to us to have warranted the 
trial judge, who heard the case, without a jury, in finding 
that appellant had failed to schedule the debt in question, as 
required by the statute, and also that appellee bat /attioe or 
actual knowledge of ap: ellant's bankrputey. Under such cir- 
cumstances, appellant was not protected in the payment of this 
debt by his discharge in bankruptcy, and the judgment of the ## 
court below, in favor of appellee, must be affirmed. 

Judgment Affirmed. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
§ Appellate Court in the above entitled couse of record in my office. 

; IN TESTIMONY WHEREOF, I have set my han and affixed the seal of said Court 

at Mt. Vernon, this —.. 0 EL... gee PO See day of October, 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and my Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 

Al. C. MILLSPAUGH, Clerk. 
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W. S. PAYNE, Sheriff. 
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And afterwards in Vacation, after said March ferm, to-wit: On the...2—Z0.-....... dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 25. Agenda Wo. 39. 


March Term, A. BD. 1913. 


Adolph Hitz, 


VS. Appeal from Madison. 


Illinois Central Rail- 


) 

) 

a hileaaalae 

) 

) 

road Company, 


Appellee, ee = ee 
] 8 3s 1.A. 5 5 § 

Opinion by Higbee, J. 

This suit was brought by appellant against the Illinois 
Central Railroad Company, to recover damages claimed to have 
been caused by a fire, set by one of the company's engines which 
burned over appellant's land, destroying a timothy field and a- 
bout 25 acres of orchard said to contain about 1000 grown appre 
trees, besides a large number of plum, peach and pear trees. 
There were four counts in the declaration. The first charged a 
failure on the part of appellee to keep its right et eas free 


from dry weeds, dead grass and other dangerous, combustible ma- 

















terial, and that the fire originated thereon and spread to ap- 
pellant's land; the second a failure on the part of appellant 66 
keep its right of way clean as provided by the statute;that fire 
was communicated to combustible material thereon, by a passing 
engine, which passed from thence to appellant's land; the third, 
negligence on the part of appellant in operating one of its eng- 
ines, whereby sparks and cinders were permitted to escape and 
fall upon appellant's land, thereby causing the fire; the fourth, 
g failure on the part of appeliee to equip its engines with the 
best and most approved appliances to prevent the escape of fire 
and that by reason thereof brands of fire were permitted to ##- 
 ##$# fall upon appellant's land, There was a plea of the gen- 


 @Yral tissue and a verdict of not guilty. A jury also found in 


7; 


answer to speci-1 interrogatives submitted by appellee, that the 
‘fire originated off of the right of way of appellee; that it was 


“dian by an engine of appellee; that the engine was equipped ¥ 
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with one of the best and most approved spark arresters in com- 
mon use by railroads; that the spark arrester was in good re- 
pair at the time of the fire; that the engine was operated at 
the time of the fire in a careful manner by skilful employes. 
Judgment was entered against appellant for costs, from which Ite 
has appealed to this court, claiming that the verdict was against 
the weight of the evidence and that the trial court erred in rul- 
ing upon the admission and exclusion of evidence and in instruct- 
ing the ‘suey 

The greater portion of the evidence introduced on the trial, 
related to the nature and value of the property destroyed and is 
unnecessary for us to consider in detail, as it ha@ bearing only 
upon the question of the amount of damages which cannot effect 
the rights of the parties on this appeal. As to the facts as 
disclosed by the proofs, appellant, a banker living at Alhanbra, 
Madison County, illinois, owned an orchard of about twenty-five 
acres at the edge of the town. The land gas in a square and ap- 
peliee's right of way running in a northeasterly snd southwester- 
ly direction, came close to the northwest corner of the track. 
Appellant also owned a triangular piece of ground in timothy, 
some five or six acres in extent, between appellee's right of way 
and the orchard. A hedge fence ran south from the right of way, 
dividing the triangular piece from the orchard. The railroad 
embankment on the right of way next to the timothy field, was 
from three to nine feet in height and close to the field and on 
{it dubinkaent was appelleels passing track, leaving but a nar- 
Tow strip of some five or six feet between the embankment and 
the fence along the right of way next to appellemtss premises. 
On July lo, 1911, shortly after the 10:30 A, M. train had passed, 
appellant was informed there was smoke near his orchard and theree 
upon he and his janitor went down the track and discovered the 
fire and before the same could be extinguished, most of the tim- 
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othy field and orchard had been burned over. Appellant claims 

that 911 apple trees were killed by the fire, appenlt# and his 
janitor swore positively the fire started on the railroad tight 
of way and that it had burned about 150 feet along the right of 
way before it got into the field. Three witnesses for appel- 


a 
lawt, all of them its employes, one a flagman, one a switchman 


-and the third the agent at Alhambra, testified that when they 


reached the place, after ‘mace ce his janitor, there was no 
fire on the right of way and the fire was then on appellant's 
Jand. The section foreman testified he visited the place the 
next morning and found one place burned about half the siz e of 
a@ wagon wheel on the right of way and another place two feet in 
width and 30 feet in length. 

The jury found that the fire was started by a passing en- 
gine of appellee. It then became important to determine wheth- 
er it started on or off of the right of way. There was a spec- 
ial finding upon this subject, showing that the fire originated 
off of the right of way and this finding was fully supported by 
the ewidence. The proéfs tet the fire was communicatéd by ap- 
pellee's engine, raised a prima facie inference of negligence 
on the part of appellee, but this prima facie case could be overe 
come by proof that the locomotive was equipped with one of the 
best and most approved spark arresters; that such spark arrest- 
er was at the time the fire was communicated, in good order and 
repair and that the locomotive was being carefully managed at 
the time, by a competent and careful engineer. T.S5t.1.& W.RLE. 
Co. v. Valodin 109 Ill. App. 132; C.& E.1.v. Madison 81 id.593; 
First National Bank v. L.E.& W.R.R.Co. 174 111.36. | 


Substantially all the proof on these subjects was introduc- 


ed by appellee and in accordance therewith, the jury mode special 


findings in favor of appellee upon all these subjects as above 


indicated, ‘The general verdict in favor of appellee followed 


q , 

-Maturally from the special findings. 

Appellant complains that his rights were prejudiced by the 
(3) 7 
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admission inevidence of apliat of the premises in question 

and right of way adjoining, made by an engineer of appellee, 

because the same marked the boundaries of the burned district, 
when such boundary was in part a controverted question and alse 
designated one part of it a® “opening in hedge where fire burn- 
ed through. * The plat complained of does not appear in the 
record presented to this Court .nd in the absence thereof we 
are unable to determine whether appellant's objections to its 
admission should have been sustained or not. “hat we have 
heretofore said disposes of errors claimed to have been commit- 
ted in allowing witnesses of appellee to testify as to the vale 

of the orchard when they were not fully familiar with the pren- 
ises. 
it is further contended by appellant that the bir- 

cuit court erred in allowing a spark arrester claimed by 
appellee to have been in the engine at the timé of the 
‘fire, to be introduced in evidence for the reason that it 
‘Was not sufficiently identified as being the same that 
was in the engine at the time stated. Om this question 
the engineer in charge of the engine at the time of the 
fire, testified he went on with the same from Alhambra 
to Clinton, where he left the engine and that nothing 
had peen done with the spark arrester. Appelleé's su- 

4 pervisor of appliances in engines for fire protection, babéies 

b fiea that he saw the engine brought in by said engineer and 

“ that nothing was done with the spark arrester before it was ex- 

amined by several parties; that after the examination it was 

7 Femoyed, crated and put away. It was also shown that the spark 

arrester so crated was the same one brought inte court and in- 

troduced in evidence and that it was in good condition when sei 

aa peat was made of it. Under this proof the we arrester 
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Appellant also states that the court improperly refused 

to admit testimony of witnesses offered by it in rebuttal, to 
show that the right of way south of McMichael crossing was burn- 
ed off by the fire that burned the orchard, to rebut what ap- 
pears to be the claim of appellee that the fire stopped at said 
crossing. This matter however had been fully gone into by appel- 
lant, in making out his case in chief and there was no error in 
the court refusing to permit the matter to be gone into again 


in rebuttel. 


_ 
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Appellant furth@r complains that the first instruction giv- 


7 
| 
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en for appellee, while stating correctly what was required to be 












proved by appellee to overcome the prima facie case of appellant 
én case they believed that the fire was set by sparks,from de- 
fendant's engine, failed to state thet such proof must be made 
by a preponderance of the evidence. It might be sufficient qn- 
swer to say that appellant gave an instruction upon the same sube 
ject, which made the same statement concerning the evidence, as 
that complained of in appellee's said instruction, but in any ev- 
ent the omission complained of, could not have misled the jury, 
when all the instructions are considered together; and upon the 
whole, the jury appear to have been correctly instructed as to the 
law bearing upon the issues involved. The judgment of the court 
below will be affirmed, 
Affirmed, | 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 
IN TESTIMONY WHEREOF, I have set my a adie affixed the seal of said Court 
MINE Verianatisneaprn 2s 7 xe segs est 1 NDS ND dav of October, 
A. D. 1913. 


Clerk of the Appellate Court. 
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AT AN APPELLATE COURT, Begun and held At Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 

Present: f 
Hon. JAMES C. McBRIDE, Presiding Uustice. 
Hon. OWEN P. THOMPSON, Justice 


Hon. HARRY HIGBEE, Justice. } 


A. C. MILLSPA UGH, Clerk. / W. S. PAYNE, Sheriff. 
And afterwards in Vacation, after said March Term, to-wit: On the. UAL oe SRS: dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 30. Agenda No. 42, 


March Term, A. D. 1913. 


Warren Watson, ) 
Appellee, 

vs. ) Appeal from Madison. 
A lice E. yollentine, 
a 2 Ncniicieti 8 


; 1831.4. 559 


Opinion by Higbee, J. 

This is an appeal from a judgment in favor of appellee, in 
the circuit court of Madison county, against appellant for mon- 
eys claimed by appellee, to be due him for selling certain prem 
ises owned by appellant in said county, under a written instru- 
ment, giving him authority to make ssid sale. A declaration in 
assumpsit was filed, containing one special count and the common 
counts. The special count relied upon the contract above refer- 
red to, alleging that thereby .ppellant agreed to pay appellee, 
all over and above the sum of $75.00 an acre, for which said 
real estate should be sold; that appellee sold the land for %$98906 


an acre and that there was due him from appellant, the sum of 


sue and upon the trial the jury returned a verdict in favor of 


{ 
7 : : 
$690,00, which she refusedto pay. Appellant filed the general is- 
_ appellee, for the full amount claimed and judgment was entered 

7 











in his favor for that sum. 

Appellant claims as seinen whe the judgment should be re- 
versed, that the contract relied on was unilateral and void for 
pant of mutuality; that the court erred in excluding certain evi- 
dence offered by appellant and in the rulings in regard to the 
» instructions and that the proofs did not present a case, which 
- entitled appelleeto recover. 
* The case was based on the following facts: Appellee, a 


armer living in Madison county, Illinois, entered into an orragge- 
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ment with appellant, his sister, a woman 68 years of age, who 
had been employed as a cook for several years in and about St. 
Louis, Missouri, to sell 30 acres of land she owned near the 
village of New Douglas, in said badison county, and the employ- 
ment was evidenced by a written instrument, signed by her in 
January, 1910, which s&ated that appellant employed appellee to 
gell said real estate for the price of $75.00 an acre to her: 
that appellee should be entitled as his commission, or compen- 
sation, for selling the property, to all over and above the 
sum of $75.00 per acre, for which said property might be sold; 


that appellant should pay the fees and expenses for the deed and 


abstract and other fees which might be necessary to rerfect the 


title to said premises and release the mortgage liens. Appellee 
proceeded to make efforts to sell the property without avail and 
on December 23, 1911, he offeredthe land at public auction pur- 
suant to a notice, both parties appear to have caused to be print- 
ed and posted. At this sale the land was bid off at $98.25 an 
acre, but for some reason the bidder failed to complete the pur 
chase. One of the bidders at the sale was Samuel Gehrig, who 
lived at New Douglas and after the bidder at the sale had faila 
to complete his purchase, appellant had an interview with Geh- 
rig in which she tried to sell the land to him for $100.00 an 
acre, and later had some correspondence with him in regard to 
the sale. In a letter written to her by Gehrig on December 1, 
1910, he asked for the “lowest cash dptlas per acre” that would 
buy the premises in question and requested her not to refer him 


© any agent or attorney as he wanted to deal directly with the 









. 
owner. A ppellant however, wrote to appellee and sent him this 


letter. Later on August 5, 1912, appellee, as agent for appel- 
Rant, entered into a written agreement with Gehrig for the sale 
of the premises at $98.00 per acre. Appelleethen wrote to appel - 
ant, who was residing at ferguson, Missouri, that he had made a 
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sale of the premises and asking her to come to New Douglas. She 
replied on August 15, 1912, that she wovld come over and that Bt 
would suit her to make the arrangements on Monday the 26th. At 
the time named she was at New Douglas, where she srranged with 
appellee and Gehrig to go to Edwardsville to execute the convey- 
ance two days later. At the appointed time she executed her deed 
of conveyance to Gehrig, who paid her the purchace price. Appel- 
lee then demanded that she pay him the difference between $75.00 
and $98.00 an acre for the premises, amounting to $690.00, accord- 
ing to what he clained to be the terms of his employment, but she 
refused to pay him and he thereupon brought this suit to recov- 
er it. 

The contention of appellant that the contract of employment 
relied upon by appellee,was and is unilateral and void for want 
of mutuality, cannot be sustained. It amounted in effect to a 
written memorandum of employment, under “which appellee proceeded 
to seek for a purchaser, his labors resulting as he claims, in 
securing one to whom the premises were conveyed by sek tak and 
by whom she a paid the purchase money. | 

In Raphael v. Hartman 87 111. App. 634. where a contract 


had been signed by certain persons employing appellant Raphael 












to sell goods as a traveling agent, the question was raised as 
to whether, as Raphael had not signed it, it was in fact a mut- 
ual contract. The appellate court of the first district said, 
"The contract is in our opinion mutual because it is an under- 
taking by Raphael on the one part to devote his time, energy and 
sed tantLex for the period specified to the sale of the goods of 
a his employers, and. in consideration of that undertaking they, on 
their part, agree to pay him his salary and traveling expenses. 


The contract is none the less mutual because it is not signed 


7 by Raphael for the reason a he accepted it and worked under 
Bie until he was discharged. 
Appellant's complaint in regard to the exclusion of her 
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evideene is that she was not permitted to show that she had ex- 
pended a large sum of money, amounting to over $500.00 to per- 
fect the title to her property and pay the interest on the mort- 
gage, after appellee claims he wae employed by her to sell the 
same. We think this evidence was not competent and was proper- 
ly excluded as the contract itself provided that appellant should 
“pay fees and expenses for deed, abstract and @ther fees, which 
may be necessary to perfect title to said premises and release 
mortgage liens.*: 
What we have above said in reference to the validity of the 
contract between the parties hereto, disposes of the objection 
of appellant to the third eercettin ivan for appellee. The 
other criticiem of the rulings of the court in reference to the 
instructions, relate to the modification of appellant's second 
and fourth instructions. These instructions told the jury that 
appellant had a right to me tubk. the contract and thereby deprive 
appellee of proceeding further thereunder, and that if the con- 
tract was so revoked, appellee could not recover in this suit. 
They were modified by the court so as to require such revoca- 
tion to have taken place prior to the execution of the contract 
of sale between appellee, as agent of appellant and Samuel Gehrig. 
| This estiflention was proper for,,if the contract appointing ap- 
| pellee agent, was in force at the time he made the sale of the 
premises to Gehrig, he was entitled to his compensation and ap- 
pellant could not deprive him thereof by an attempted revocation 
of his authority thereafter. The gist of the controversy between 
the parties, on the facts related to the question whether appel- 


lant had or had not revoked appellee's authority to sell the prem- 


ises before the contract of sale was entered into by him, a8 agent 
for appellant with Gehrig. Appellant testified that she wrote 


to appellee, revoking his authority to sell about January 1,1911, 





and also at other times thereafter; that just before the deed was 


J 


_-made, she asked him concerning hie charges and he said “nothing - 
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--if I wanted to give him anything it was all right.” Avpelle 
denied that he made this statement and also that there was any 
revocation of his authority. He also testified that when the 
appellant came over to close the trade she said, "I am glad ym 
‘sold it; you will get your money and I will get mine." This 
statement wae in turn denied by appellant. It will thus be sem 
that the testimony of the two parties was contradictory and ir- 
reconcilable and it was therefore the province of the jury, who 
saw them and heard them testify, to decide which was entitled bo 
the greater credit and to determine therefrom and from all the 
other testimony, facts and circumstances in the case, whether or 
not appellee's authority to act as agent, had been revoked priser 
to the sale of the premises. We find in the record no reason to 
agisturb the judgment of the court below in this case and the 
same will therefore be- affirmed. 
Judgment Affirmed. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand_and affixed the seal of said Court 
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AT AN APPELLATE COURT, Begun and hejd at Mt. Vernon on the Fourth Tuesdav in the 
month of March in the vear of our LORD, one thousdnd nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice, 
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Term No. 39. ; Agenda Ho. 57. 


Karch Term, A. D. 1913. 


Sarah EK. Long, ) 
E Apnellee, 

vs. Appeal from Perry. 
Hugh H. Long, ) 
pee, 


1831.A. 566 


On October 12, 1912, appellee filed her bill for separate 


Opinion by Higbee, J. 


maintenance against her husband Hugh H. Long, the appellant. 

The bill sets out their marriage on September 20, 1908; that 

they lived together until September 19, 1911, when appellant 

went to the Soldiers Home at Quincy, lllingois; that at such time 
he agreed he would make such provision as would enable her to 
secure the necessaries of life and give her comfortable living, 
such as he was amply able to give her; that he had failed to com- 
ply with said agreement; that he had published a notice in the 
city papers of DuQuoin, forbidding any one to extend credit to 
her for the necesearies of life, in her name and other wise cur- 
tailed and shut off her allowance and support; that for many months 
she had not received from him support sufficient to provide her 
with the necessaries and conveniences of life; that although am- 
ply able to make suitable provision for her, according to her con- 


dition in life, appellant refused so to do; that appellee if phys- 


ically weak andunable to earn her living at any sort of work. 


Appellant's answer denies the allegations of the bill,admits 
that for the past few months he had not contributed to the support 
of appellee but states that she was not without means of support, 
but that she owned the home where she lived worth $2,000.00 and 


had some ¢f00.00 in money loaned and further denies that she was 


entitled to the relief prayed for by her. 


It appeared from the proofs that appellant was a veteran Of 


f 


the civil war, receiving » pension of $15.00 2 month and owned 
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some eight or nine houses and iots in the city of DuQuoin,from 
which he received rent, worth probably $5,000.00. Appellee also 
owned a five room cottage in said city where she lived,worth from 
#800600 $800.00 to $1,100.00 and had between $600.00 and $700.00 
in money. After the marriage they bought two houses, to pay 

for which each contributed the sum of $430.00, the title being 
taken to them jointly. Appellant afterwards became paralyzed and 
helpless and some months later, he went to the Soldier's and Sail- 
or's Home at Quincy, Illinois. When appellant left it was agredd 
between him an appellee that she should have the rent of the two 
housed owned jointly, amounting to $11.00 a month and that ap- 
pellant should send her $25.00 each quarter out of his pension, 
which has since been increased from $15.00 to %30.00 a month. 
Appellant sent $25.00 the first quarter, $15.00 the next and none 
since then. He caused his agat to take the rent of one of their 
joint houses from her and notified store keeners through the news 
papers, not to sell her goods on his account. At the time of the 
trial it was shown appellee was cripphed, her right arm having 
been broken so that she eould not sew to assbst in earning her 
living and that her income was limited to the rent from one of 
the joint houses still under her control and the interest on $250; 
that appellant was possessed cf property worth from $5,000.00 to 
$6,000.00; was drawing a pension of $30.00 a month which appellee 
had asked the pension department to divide with her and was liv- 
ing at the Soldier's and Sailor's Home of the state. 

The decree found thot during the time appellant and appellee 
lived together, she faithfully performed ail her duties as wife 
and at all times treated appellant with kindness and forbearance; 
that on September 19, 1911, appellant left her home and — con- 
tinued to absent himself therefrom; that since said time appellee 
has not received from him support sufficient to provide her ne- 
cessaries and conveniences of life and that for many months he 


has refused and neglected to provide for her; that he is possesséd 
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of personal and real property of the value,approximately of 
$5,000.00 and that appellee is living separate and apart from 
appellant without her fault. It was decreed that annellee was 
entitled to separate maintenance from appellant and that he pay 
to her the sum of $25.00 a month lese such amount as she might 
succeed in getting allowed to her by the United States govern- 
ment ### from his pension. 

It is the contention of apnellant that the proofs fail to 
show that appellee was living separate and anart from her hus- 
band withwt her fault. A consideration cf the proofs in the 
case however, leads us to the conclusion that they disclose a 
state of facts which entitled her, under the statute, to separ- 
ate maintenance and that the amount allowed her by the court is, 
under all the circumstances, quite reasonable. She was about 
60 years of age, crippled so that she could not earn her livli- 
hood had she attempted to do so and under all the circumstances 
and including the financial condition of the parties, the allow- 
ance of $25.00 a month made to her by the court, appears very 
reasonable. 

Appellant complains that the trial court erred in not ad- 
mitting in evidence a bill for divorce, filed by her against 
appellant at a previous term of court. The fact that appellee 
had previously brought a suit for divorce was shown by her tes- 


timony in the case, but we are unable to say whether the con- 








tents of the bill filed by her, would have been pronerly nit. 
ted in evidence or not asthe same has not been preserved in the 
record for our inspection. The decree of the court selene will 
be affirmed. 


Affirmed. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my Office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 

at Mt. Vernon, this. === GLA (See day of October, 


“Clerk of the Appellate Court. 
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Term No. 44. Agenda No. 30. 


March Term, A. D. 1913. 


Patrick Roach, ) 
Appellee, 
vs. Appeal from Randolph. 
Willis Coal and Mining ) 
Company, ) 
Appellant.) 


1831A. 077 

Opinion by Higbee, J. 

This is an appeal from a judgment in favor of appellee for 
damages sustained by him, while in the employ of appellant. 

The firet count of the declaration alleged that on April 
28, 1911, and for sometime before, there existed in the roof 
of the room where appellee was working, above the working place 
therein, a lot of loose dirt, rock, clod and slate and other 
substances which were likely to come down and injure men engaged 
in mining therein and which constituted an unsafe and dangerous 
condition known to appellant; that appellant wilfully allowed 
appellee to enter said room for work without the direction of a 
mine manager, before said unsafe condition was made safe, by 
means whereof a lot of said loose dirt, rock, clod and other 
substances fell upon and injured him. The second count alleg- 
ed that appellant's mine examiner went into appellee's room and 
saw and observed overhanging slate, rock and white top, and saw 
and observed the same was unsafe and d-ngerous and wilfully faile 
ed and omitted to place a conspicuous mark thereat, as notice to 
all men to keep out. The third alleged a wilful failure on the 
part of appellant to furnish props, caps and timbers demanded by 


him, with which to properly secure his working place. There 


have been two trials of this case in the court below, both of 
a which resulted in a verdict in favor of appellee. Appellant 


claims that the judgment appealed from, should be reversed be- 


cause the verdict was not sustained by the weight of the evidence 
f . 3 
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and there was reversible error in some of the instructions 
given for appellee. 

On the day of the injury, as it appears from the proofs, 
appellee and his buddy, Watkins, were employed mining coal in 
one of the rooms of appellant's mine, which was some 12 to 14 
feet wide. A track over which coal cars ran, extended to with- 
in 10 or 12 feet of the face. The room had originally been 
about 27 feet wide but on account of white top or soap stone, 
as it was sometimes called in the evidence, appearing in the 
reer. it was thought necessary to narrow the room down to the 
width above named. I1t was shown that it was difficult to de- 
termine whether &-roof in which there was white top, was safe 
or not; that it might look and sound solid and yet give way and 
come down suddenly without any warning. Two men went ahead of 
appellee and Watkins and undercut the coal at the face with a 
mining machine. Appellee and his buddy then drilled holes in 
the ledge that was left, prepared and fired the shots and load- 
ed the coal on the’cars to be hauled out. Qn the morning of 


Wednesday preceding the Friday on which appellee was injured, 











_ the two miners discovered a piece of white top extending out 
from the corner of the room. After working there a short time, 
‘hey went to work in another room and thereafter the machine 
men again undercut the coal, and Thursday evening Watkins shot 
it down. Friday eine the mine examiner went into the room, 
examined the roof and marked the date of his visit, but made 
no danger mark. Appellee testified that afterwards, when he 
came to work, he found the roof in about the same condition it 
was on Wednesday and Watkins testified that no more of the white 
top was exposed on Friday than on Wednesday morning. Before 
eine ke work that morning, appellee sounded the roof and it 
sounded solid and at about 16 A. M. Ward, a miner and father-in- 
law of Watkins, came into the room and also sounded the roof 
‘and/stated it sounded solid. Shortly thereafter a piece of 
a (2) 
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white aie ine approximately six and a half feet long by 4 
feet wide and 20 inches thick, suddenly fell, catching appellee 
under it, breaking his wrist and several ribs and mashing one 
hip. Appellee testified that on Wednesday morning preceding the 
accident, he demanded of the mine manager, who came into his room, 
cross bars to be used to hold the white top in place, saying to 
him, "Fat, you want to get some crossbars to get that place cross 
barred. It is too dangerous to work in." He further testified 
the mine manager looked at the place, examined it, sounded it 
himself and said, "I will see about that." The manager denies 
that this demand for props or cross bars was made of him at 
said time, but states that about two weeks before the injury 
Watkins asked him to timber back in the room, to cross bar it, 
but that he did not cross bar it, that it was not necessary at 
all to cask “oe cross bars in it. 

It wan a controverted question of fact as ‘to whether there 
were props of the right length and caps to be used in support- 
ing the roof, but it plainkty appeared that there were no cross 
pieces. The mine manager, Flynn, testifiedthat the piece of white 
top that fell on appellee on Friday, was not exposed to view while 
he was in the room on Wednesday and there was proof tending to 
show that the white top which appellee showed him was near the 
south east corner of theroom, while the piece which fell extended 
an a southwesterly direction from the donth east corner. The 
first two counts of the declaration stated that the boose dirt, 
rock, clod, slate, white top, and other substances were in the 
roof of the room, constituting an unsafe or dangerous condition 
on the day of the injury and that such unsafe or dangerous con- 


dition was known to appellant. That a piece of white top was in 
the roofof the room that morning, is not controverted, but the 
mine examiner, while stating he saw it, says he examined the 


roof and it sounded solid when struck by hie rod; that while tthe 
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whitetop was there he found no slip or parting in it. He also 
stated that white top will sometimes sound solid and come down 
shortly afterwards; that it is liable to come down; that he had 
known this ever since he worked in the mines. Walter Powell, a 

miner who worked in this mine, said the roof was white top and 
that kind of material when discovered in a roof, is dangerous; 

' that it is liable to fall down any minute if there is any break 
to it at all. Ward, another miner above referred to, testified 
hesaw the white top in the roof on Wednesday morning, and again 
on the morning of the injury and that that kind of a roof is 
treacherous; that you cannot tell when it is liable to fall; 
that there is no way of determining how long it will stay up or 
when it will fall. ; 

We are of opinion the proof as a whole, plainly sustains 
the allegations of the first two dounts of the declaration. The 
evidence concerning the danhgéehiis barges contained in the third 
count, ##### as to the alleged failure to furnish props,caps and 
timbers to#properly secure the roof of the working place, was 
more conflicting and less satisfactory, but presented a state 
of facts which was properly left for the determination of a jury. 
The facts as a whole failed to disclose any sufficient reason 
why the verdict of the jury in this case, should not be sustained. 

Appellant questions the accuracy of instructions 6 and 7 
given for appellee. The sixth instruction told the jury that 
appellee was not required by law to prove all the counts of his 
declaration, but that it was sufficient if he proved one or more 
of the same as alleged therein by a prep@nderance or greater 
weight of all the evidence, to entitle him to a verdict. Appel- 
lant's criticism of this instruction appears to be, that the 
jury must have understood from it, that it was sufficient to en- 
title him to a recovery that appellee should prove one or two 
things in one or more of the various counts of the declaration. 

_ The instruction does not say this but states plainly that he 

(4) 
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must prove one or more counts of his declaration as alleged 
therein, md the interpretation given it by appellant, appears 
to us to be without foundation. 

Appellee's instruction No.7? told the jury that contribut=- 
ory negligence on the part of appellee was not a legal defense 
against a wilful violation of the miners law of this state. h 
the course of the trial, certain evidence was elicited which 
bore upon the question whether appellee himself, was or was nét 
guilty of negligence. This instruction stated a cotrect prin- 
Ciple of law and may have served + need purpose in definitely 
banishing the question of contributory negligence from the con- 
sideration of the jury. 

The statute in relation to Mines and Mining in existence 
at the time appellee was injured, was repealed and a new act 
in relation to the san’ edaeted after appellee was injured but 
prior to the trial of this case. Appellant argues that by reas- 
on thereof, the court should have peremptorily saatrevted the 
jury to find the appellant not guilty as appellee's right of 
recovery was lost immediately upon the repeal of the statute in 
‘force at the time the injuries were received. The question here 
raised seems to us te ieee aii posed of by section 4 chap. } 
131 of our Revised Statutes, which provides, "No new law shall 
be construed to repeal a former law, whether such former law is 
expressly repealed or not, and as to any offense committed a- 

/ gainet the former law, or asto any act done, any penalty, for- 
feiture orpunishment incurred, or any right accrued,or claim 

' arising under the former law, or in any way whatever to effect 

any syeh offense or act so committed or done, or any penalty, 

forfeiture or punishment so incurred, or any right accrued,or 

Claim arising before the new law takes effect, save only thet the 

_-«~proceedings thereafter, shall conform so far as practicable, to 


the lawe in force at the time of such proceeding." By this stat- 
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mi at en time he was injured, is fuily preserved. Lay- i 
: ve. Chic.go-Sandoval Coal Co. , Ill. App. The judgment 

6: ‘te court below will be affirmed. : é 

On oval : Affirmed. 
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[, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 
IN TESTIMONY WHEREOF, I have set my ia affixed the seal of said Court 
até Vernon this). a (SEERA NE EOD ER NN, See A day of October, 
A. D. 1913. 
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4 
AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the year of our LORD, one thousand nine hundred and thirteen, the 


the 25th day of March, in the vear of our LORD, one thotsand nine hundred and thirteen. 
% 


same being 


Present: { 
Hon. JAMES C. McBRIDE, Presiding JTusiige. 
iy 


Hon. OWEN P. THOMPSON, Justice. § 
Hon. HARRY HIGBEE, Justice. 
Al. C. MILLSPA UGH, Clerk. 







W. S. PAYNE, Sheriff: 


And afterwards in Vacation, after said March Term, to-wit: On the [ff £—= Fat or Bes MOT et dav 
of October, A. D. 1913, there was filed in the office of the lerk of said Court At Mt. Vernon, Illinois, 
an OPINION in the wards and figures following: 
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Term No. 55. Agenda No. 48. 


March Term, &~ Ds 1L9h3. 


W/ 
Thomas & Hoeltman 


x 


Appellee, } 
) Appeal from 
ve. City Court of 
Fast St. Louis. 
St.Louis Brewing Associa- ) 
tion, ) 
Appellant. ) 


1831.A. 587 

Opinion by Higbec,J. 

Appellee, a corporation, sued appellant, also a corpora- 
tion, to recover its charges for transferring and storing a cere 
tain lot of hotel furniture upon which appellant held a chattel 
mortgage. ‘The jury gave a verdict in favor of appellee for 
$241.70, but a remittitur of $20.00 was made, and judgment en- 
tered for $221.70. 

‘The question to be determined is whether, under the proofs 
appellant should be held liable to pay these charges. In the 
fall of 1909, the furniture was owned by one Miles Shevlin,who 
was using it in the Riverside hotel in St. Louis, Missouri. At 
that time the city of East St. Louis was arranging to construct 
a large sewer through the southern part of the city and Shevlin 
decided to move the furniture from his hotel and establish a 
boarding camp and saloon near the contemplated work, for the pur- 
pose of boarding and doing business with the employees connected 
therewith, The Anheuser-Busch Brewery had a chattel mortgage upon 

, the “i verside Hotel furniture for several hundred dollars, and 
objected to the removal of said effects, without the payment of 
their claim. Shevlin applied to persons connected with the Heim 
Brewery, who had charge of the Hast St.louis branch of appellant's 
business and made arrangements for a loan of §600.00 to satisfy 
the Anheuser-Lbusch claim. Kobert Bethmann, the manager of appel- 
 lant's East St. Louis branch, made the loan, giving a check for 
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the amount required to Jerry J. Fane, its sales manager, who 
paid off the debt, and afterwards a chattel mortgage on said 
furniture, to secure the debt, was executed and delivered to 
appellant. Shevlin then engaged appellee to move the property. 
About the time appellee's teams commenced to move the furniture, 
J. H. Thomas of the Thomas & Hoeltmann corporation, learned that 
appellant had a chattel mortgage upon the property. He testifidéd 
that he thereupon called up Mr. Bethmann on the telephone, and 
asked him what to do with the property; that Sethmann told him 
to"store it in the Heim Brewery's name and send them a warehouse 
receipt and to give it to no body excent on a written order from 
them"; that he stored the goods and sent the warehouse receipt 
to the Heim Brewery with a letter. The receipt which was in- 
troduced kn evidence, contained among other things the following 
statements: "Received the following named articles, goods wares 
or merchandise as listed below.... to be stored in warehouse No. 
1 at Ninth and L.& N.R .R., for the term of six months, only 
unless storage charges are paid monthly, for account of Heim 
Brewery, and to be delivered unto Heim Brewery or order only, 

on return of this warehouse receipt and upon payment of all 
charges in full as set forth below..swceee 


Storage per month for lot --- $19.00 
Moving to warehous-----------$127.00" 


| The above was followed by a list of the articles of prope 

| erty received by appellee. The letter which accompanied the re- 
ceipt, was as follows: ; 

"Rast St. Louis, 111.,12/2,1909. 

‘ Heim Brewery, . 

| City. 

Gentlemen: I closed please find warehouse receipt for goods 
stored by you a/c M. Shevlin. Mr. Shevlin has had a party or 
two to come and look at these goods. However, nothing will leave 
here unless you give ue orders to do so. Kindly acknowledge 

a receipt of warehouse receipt and oblige, Yours truly, 
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Thomas & Hoeltmann, 
Per F. T. Hoeltmann." 

This receipt was retained by the Heim Brewery and about 
April 1, 1910, the mortgage was foreclosed by appellant and at 
the sale was bid in by it. The sale was made at the brewery 
but the goods were not taken from appellee's warehouse. On May 
2, Mr. Kane, agent for the Heim Brewery branch of appellant, 
sent a man with the warehouse receipt and a request to appellee 
to deliver to the Brewery, a portion of the property named in 
the receipt. The articles taken were noted on the warehouse 
receipt and receipted for on the order by appellant's driver, 
who took them and the receipt away. The receipt was retained py 
appellant until about two weeks later, when it was returned to 
appellee and the balance of the goods taken away by appellant. 
Mr. Bethmann denied that he had the conversation with Thomas 
over the telephone concerning the goods in question,testified to 
by the latter. He also swore that he received the warehouse re 
ceipt and letter above referred to from appellee; that he found 
the same on his desk and did not keep them for more than an hour; 
that he gave the receipt to the book keeper to return to appellee 
with instructions that "we were not responsible." It appeared 
however, that if the instruction to return the receipt was giv- 
en, it was not carried out as the same remained in the posses- 
sion of appellant and was not delivered by them until all the 
goods were surrendered. The amount claimed by appellee in the 
pill, included the charges for hauling nineteen loads from the 
Riverside Hotel, St. Louis, Vissouri, to anpellee's warehouse in 
East St. Louis, Illinois, and three loads from the Riverside 
Hotel to the camp at East St. Louis at $5.00 a load, making 
$110.00, bwidge fare advanced, $17.70 and storing nineteen loads 

of furniture for six months at $19.00 a month, #114.00 making a 
total of $241.70. Of this amount $20.00 was afterwards remitted ~ 
(3) 
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_-to cover the hauling and bridge fare of the three loads taken to 
the camp. ‘Thomas further testified on the trial, that when he 
went to see Mr. Bethmann about his bill he said, "The stuff had 
cost him six or seven hundred dollars” and told him to see Nr. 
Kane; that he then went to see ir. Kane who told him "to let the 
matter rest for a few days as he thought he had a prospective 
buyer" and this conversation is substantially admitted by lr.Kane. 

Appeliantils position is, that it is not liable for the debt 
because it did not own the property and did not order it hauled 
or stored but that even if it should be held liable under the 
proofs for storage, it should not be held for hauling and bridge 
fare, as the hauling was arranged for by Shevlin and that an 
order to store the goods would not include an agreement to pay 
for hauling the same across the river and paying the bridge fare 
thereby incurred. We are of opinion that as a whole the proofs 
sustained the claim of appellee, that appellant obligated it- 
self to pay not only the storage charges, but also the hauling 
including the bridge fare. he receipt which was sent to appel- 
lant, plainly indicated to it that the goods were stored for the 
Heim Brewery and were to be delivered to it or its order only 
on return of the warehouse receipt, and the payment of all charg- 
esin full as set out therein, which included the charge of $127.70 
for the hauling and bridge fare. depattent retained this receipt 
and relied upon it and when it desired to tske any of the goods 
it produced the receipt to appellee. it also depended upon the 
receipt to show its possession of the goods and when it made the 
sale of the same under the chattel mortgage, no actual possession 
Was taken of them but the sale was made at the brewery, the goods 
remaining at the warehouse and the only evidence of possession of 
the goods, which appellee had, was the warehouse receipt. Appel- 
lant cannot be permitted to rely on the receipt as it did, for 
the purposes named and repudiate thatportion of it, which plainly 
| (4) 
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indicated to it that the goods were held for it on condition 
that all charges for storage and moving to warehouse, should 
be paid and that the said goods should be delivered to them oa- 
ly upon the payment of such charges. 

The proofs in the case clearly sustain the judgment of 
a 


the court below and as no errors are complained of in the con- 
duct of the trial and none appear to us from the record, the 
judgment of the court below will be affirmed. 
Judgement Affirmed, 
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City of Centralia, ) 
Appellee, ! 
) 
) 
) 
) 


vs. A ppeal from Mario. 

John Ew as kh, 
Appellant. 

1831.A. 588 

Opinion by Higbee, J. 

Appellee has filed no brief in this case and the judgment 
of the court below might for that reason be reversed pro forma 
under rule 27 of this court which provides that such action 
Shall be taken by the court, where the appellee fails to file 
briefs within the time provided for by the rules “unless on an 
examination of the record the court shall deem it proper to 
decide the case upon its merits.” Having examined the record 
in the case, we have concluded that the interests of justice 
will be best subserved by giving the case a full consideration 
and deciding it upon its merits, as they appear to us. 

Appellant, John Knash, was convicted before a justice of 
the peace of the violation of an ordinance of the city of Cen- 
tralia, charging him with disturbing the peace. Upon appeal 
to the circuit court of Marion County, Illinois, he was again 
found guilty and has brought the case to this court for review. 

It was shown by the proofs that on August 30, 1911, at 
about 8 o'clock FP. M. one Ralph Fuller, came from a saloon in 
the south part of Centralia and approached appellant and his 
partner Meiron, who were butchers and were standing in front of 
theix place of business near the saloon and asked appellant for 
some gunny sacks. Knash replied that they had none to spare 
ad that they needed what they had in their business. Fuller 


was dissatisfied with the refusal and persisted in his demand. 
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Some conversation followed between them in the course of which 
appellant made a remark which caused his partner, Meiron, to 
laugh. This angered Fuller, who turned to Meiron and struck 
him. Appellant then started toward Fuller and as to what fol- 
lowed there is a controversy in the proof. Fuller testified 
that appellant grabbed him around the neck with his arms, chok- 
ing him and also kicked him severly on the leg. A policeman 
who arrested the parties swore that appellant grabbed Fuller, 
that Fuller choked him off and then app@llant turned around and 
kicked Fuller on the leg below the knee; that appellant kicked 
Fuller just as the latter ran around a post. On the other 
hand appellant swore that he started to grab Fuller to pull him 
away from his partner; that Fuller then started to run and that 
he did not kick him. A farmer who was engaged in untying his 
horse in front of the butcher shop, when the trouble occurred, 
testified that he saw appellant approach Fuller, who anes 
backing; that he did not see appellant take hold of Fuller or 
kick him but that Knash could have kicked him and he not have 
seen it, for the reason that Fuller and Meiron were between him 
and appellant. Meiron testified that he did not see appellant 
do anything; that when Fuller hit witness it made him "somewhat 
daz@d." This was all the proof on the question whether ap- 
pelilant kicked Fuller and under it the jury, who heard the tes- 
timony and saw the witnesses, were fully warranted in finding 

a verdict of guibty against appellant. 

It is however contended by appellant, that the court erred 
in rebuning to give two instructions offered by him. One of 
these told the jury that a by-stander could interfere to pre- 
vent an assault, using such force as might be necessary, provided 
that after the separation he did not follow up either of the 
parties and assault him. Even if this were proper under the 
circumstances of this case, it was not error to refuse it as it 
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stated an abstract proposition of law and did not appiy it to 
this case. The other instruction told the jury, if they found 
from a preponderance of the evidence Fuller, assaulted Meiron 
and further believed that at the time of said assault, appel- 
lant as a by-stander, attempted to prevent such assault and 
separate Fuller and Meiron, using only such force as was neces- 
sary, and further believed frou the evidence, that after lei- 
ron and Fuller had separated appellant did not follow up and 
aseault Fuller, they should find appellant not guilty. While 
the principle sought to be laid down by this instruction ap- 
pears to us to be correct, yet we are of opinion the courtdid 
not err in refusing it, for the reason that it failed to re- 
quire the jury to find from a preponderance of the evidence 
that Knash was attempting to prevent an assault at the time in 
question, byt the only requirement in that regard was that they 
should "believe" that at the time of the assault he was 80 en- 
gaged. 

We are the more inclined to this holding for the reason 
that the facts in the case seem to have been fully and properly 
presented to the jury and that upon the whole, substantial jus- 
tice has been done. The judgment of the court below will ac- 
cordingly be affirmed. 

Judgment affirmed. 
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March Term, A. D. 1913. 


Minnie Woods, 
Appellee, ) Appeal from the 
vs. ) Circuit Court of 
Badison County. 
Village of Madison, 
Appellant. ) 
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This suit was brought to recover for a personal injury to 


Opinion by Thompson, J. 


appellee, claimed to have resulted to her through the negliger e 
of appellant, in suffering its sidewalk to be in a bad state of 
repair. The trial resulted in a verdict and judgment for plaint- 
iff. 

Appellant claims here: First:- Admission of improper evi- 
dence, Second:- That the court erred in giving plaintiff's 
second instruction, Third:- That damages are excessive, 

The instruction complained of i§ as follows, to-wit: 

"The Court instructs the jury that if you tina the defend- 
ant guilty, then in arriving at the amount of your verdict you 
have a right to take into consideration the nature and extent of 
the plaintiff's injuries, if any, as shown by the evidence;: her 
pain and suffering, if any such pain and suffering has been 
shown by the evidence, and the effect of such injuries, if any, 
upon her ability to perform her usual duties, and all damages 
that the plaintiff has sustained, if any, as a direct and prox- 
imate result of such injury. But you should take into consid- 
eration only such elements of damages as have been alleged in 
the declaration, and which have been established by a prepond- 
erance of the evidence, if any." 

The criticism is directed toward tha& part of the instruction 


which says "The jury in estimating plaintiff's damages may take 
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into consideration the effect of such injuries if any upog her 
ability to perform her usual duties.” 

If the usual duties referred to in the instruction was 
intended to men, and was understood by the jury to mean only 
such household duties as a wife usually performs for the hus- 
band and family, the instruction would be erroneous. Village 
of Westville vs. Horn, 117 App., 89. Blair vs. Bloomington & 
Nromal Ry. Co., 130 App., 400. 

In the casé of the “ity of Joliet vb. Conway, 119 111. 
489, the Yourt said; “undoubtedly the a is, that the dam- 
ages must be such as the plaintiff herself sustained, and the 
evidence confined to proof of such damages and to facts that 
she had a family or that she had the care of or maintained it 
would form no proper element for consideration by the jury in 
fixing compensation." Appellee offered no evidence to show her 
family relation or that any one was dependent on her for main- 
tenance. All the evidence on that question was brought out by 
appeliant's counsel on cross-examination of appellee. The ev- 


idence which appellant complains of as improper is found in 


the following testimony of appellee and the ruling of the Court 


thereon: 

In answer to a guestion concerning her ability to do house- 
work, appellee stated, "I used to have eight of them(boarders) 
and could do their washing, now I aint able to do my own wash- 
itig, and I aint able to do my house-work like I did, all that I 
can't do, I just let go." Thisanswer was objected to by coun- 
sel for appellant for the reason “that she was not keeping board- 
ers, or lost anything keeping boarders." 

The Court in ruling on the objection said, "I don't under- 
stand that was what she was getting at. The purpose is to show # 
thecondition of her arm." 

To another question, appellee gave the following answer, “1 
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used to take in washing for other people, and I used to work, 
help clean up the house, and now 1 cannot do my own washing, 
and I aint able to hire much work, and I have to let my work 
go, On account of my hand hurt." To this answer attorney for 
appellant objected, and moved to exclude it. 


The Court said; "The jury will disregard that part of the 


witness's answer with reference to not being able to hire some- 


one to do her work. That part you wijl disregard entirely. 
Kotion denied as to the balance.” 

There was no attempt by mepetions nee that appellee had 
a family or that she supported or helped to support a family. 

; -In this class of cases it is always competent to prove the 
extent of the disability resulting from the injury and the abil 
ity to labor or carry on business or pursue some avocation, both 
before and after the igjury are proper matters for consideration 
to determine what would be adequate compensation. 

We are of the opinion that the instruction compl-ined of 
could not have misled the jury. Nor do we think reversible 
error was committed by the Court in its rulings on the admissi- 
bility of the evidence. In fact, the Court ruled out the evi- 
dence of appellee concerning her business of keeping boarders 


which was clearly competent and the appellant had the benefit of 


its exclusion. 


The Court properly excluded the testimony of appellee con- 


FE, cerning her inability to hire her work done. The evidence which 


was admitted for the consideration of the jury was competent to 
show the extent of the injury and the jury, under the rulings 
and instructions of the Court must have so understood it. We 
find no serious error in the admissibility of the evidence or 
the instructions given, but we feel impressed that the damages 
allowed were excessive. I1t appears that the injuries sustained 
are pet of a permanent character. The physician who treated 
A (3) 
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appellee testified that she came to his office the day follow- 
ing the injury; that her wrist was swoblen and she was com- 
plainging with pain; that her wrist was injured; that he put 
the wrist in splints and saw her two or three times afterwards; 
that #he diagnosed it as a superosteal fracture; that she would 
ultimately recover; that the splints were removed /tbent four 
weeks; that there was no shevendtbun and no deformity;: that in 
time she would have perfect use of her wrist. 

The judgment is for one thousand five hundred dollars 
($1,500.00) and unless the appellee shall within fifteen days 
enter a remittitur of five hundred dollars ($500.00) the judg- 
ment will be reversed and the cause remanded. Upon appellee ent : 
ering such remittitur the judgment will be affirmed. 
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John Vyskocil, 

Appellee, ) Appeal from the 
vs. Circuit Court of 
; Madison County. 
Edwardsville Home Trade ) 
‘Coal Company, ) 
Appellant.) 


USS8I.A. 617 

O pinion by Thompson, J. 

This suit is brought to recéver damages resulting from a 
personal injury alleged to have been sustained by appellee and 
caused by the wilful negligence of apsellant in its alleged 
failure to comply with the statute, in that, it failed to pro- 
vide a certificated mine examiner at its mine who on the date 
of said injury, or within twelve hourse preceding snid injury, 
visited said mine and inspected the entry and inscribed on the 
walls of said intgey the month and day of his visit. The de- 
Claration alleges further that the mine examiner did not at #f# 
said time place a fenspicuous Mark or sign as nopice to sll men 
to keep out a& at a point on ssid entry near the face of said 
entry where a large -mount of rock, slate, clod and other sub- 
stances composing said roof were then and there loose and lia- 
ble to fall, the existence of which dangerous condition was the-n 
and there known to the defendant through its said mine examiner, 
and that said mine examiner did not then and there take into his 
possession the entrance check of plaintiff and give the same to 
the mine manager before plaintiff entered said mine to wotk on 
the morning of said date. The declaration further alleges that 
the roof at said point was loose and liable to fall, and that by 
reason of the wilful violation of the statute in that regard, the 
plaintiff was permitted to enter said mine, and while working in 
his working phace in said entry digging = hole in the floor of 


said entry to set a cross-bar, a large piece of rock,slate,clod 





o Daw 
fd .o sbnegAé -@S .o mreT 


a. 4 
i in OO 


io 


-6fef .€ .A ,mreT dots 


lioodtayv ruefol 


, eb weer eee oe oT 


( 
edt mort LseqqéA ,sslleqqa 
to trod tivortd | ' .8v 


-Ytnuvod noelbal : 
sbstT emoH siltvabrswbi 
.“nsqmoD L#0D- 






























otasiflegqa 


Tio AT&SF 


.& ,moaqmodT yd nointq 0 


SO > Oe Py eat Oe ee eae SPs te 


@ mort gait{fues1 segsmsbh tevoosr of tdguord si tive eldT 
bus osileqqs yd benisteaue need sven oF boygelis yisint {snostsq — 
beyetis ati ak tasiiseqs to sonsgilgen Lutitw eft yd beasso 
-o1tg of befist tft ,sadt at ,stutste edt diiw viqnos ot ouuLtnt 
eteb sit ao ow onim ati ta tenimsxe ontm betsoitisti1e9 6 obiv 
“rutnt bier yoibsoetq served sviswt nidsiw zo ,yrsiai bise to 
ot mo beditoani bas yrtne edt betoeqant buns snim bise bottatv 
-9b oT tietv ste to ysb bas dinom ont yatat biss to alilew 
@& ta ton bib rsnimexs onte oft Sadt t0ntiut ssygeli{s notistslo 
nem Ifs ot oot gon as nyia to Atam euowotgandy 8s gosiq omit bise 
bice to sost oft tsen yrtne bise mo tniog 5 +s te tuo qos oF 
--due tedto bas bolo ,sisia ,foo1r to tnvom. sgisi s etendw yrine 
-sil bus saeol s1sdt bas nedt stew toor bise gnisoqmoo esonsta 
m-odt aaw nolttibnos auorsgnsbh doidw to sonesteixe sds fst ot oid 
,ronimsxs enim bise ati davords tnabnoteb edt ot mail etodt bas 4 
sid o¢nt sxst sted} bas neds ton bib temimexe enim bise tadt bas 
ot emse odt svign bons ttitnielq to Asero sonsttne edt noleseseoq i 
no Xtow of onim bise betetne Btitnisiq e1oted tegsnsm enim edt 
tadt eesysfls tonsrut sottsrsfosb eT -9tsb bisa To guinzom edd 
xd s¢eadt bos ,L[ist oF eldsif bas scot asw tatog bisa ts toot oft 
edd ,brsget sadt mt stutate edt to notdaLloiv fut Liw edt to nozsot 
nt gnixrow elidw bas ,enta bisa tetns ot bottimieq esw Tuigatosa 
to roolt sft nt ofod s yniygtb yitne bise at sosdq gaistzor pis 


ey rt 


bolo, ,etsla,xoot to so9iq egisl s :THd-B20T9 s tee ot yItne bise 
mae 






. and other substance composing the said roof fell upon and in- 
jured plaintiff, etc. 

There is but little controversy over the facts which are 
‘padte brief. The plaintiff was a miner empliyed in defendant's 
mine and received the injuries complained of on the morning of 
February 13. On the evening before, plaintiff had fired three 
shots in the face of the entry where he was working. Two of 
the shots were properly effective in throwing the coal from the 
face, The other shot did not throw the coal from the face, but 
left it standing loose at the face. On the morning of the ac- 
cident, plaintiff replaced the timbers where the props had been 
blown out by the explosion of the shots. He then loaded two and 
one-half(2}) boxes with loose coal thrown down by the shots on 
the gob side of the toom and then proceeded to cut a “hitch 
hole” in the rib of the entry in order to place a bar under the 
piece which shortly after fell and injured him. T he dis- 
tance from the crossQbar to the face of the coal wos aboutt six 
feet. Plaintiff worked alone in this entry. He is a miner of 
about ten years’ experience. 

It appears from the testimony of the mine examiner that on 
the morning of the accident and before plaintiff commenced work, 
he went into this entry and made an examination of the roof,us- 
ing an iron rod for that purpose, and found that the entry sound 
ed solid and that the roof was well timbered, that as a result of 
his examination he reported the entry as safe. It sppears from 
the plaintiff's testimony that the figures 2° 13 written with 
chalk were on the right hand side of the entry when he entered 
that morning. These figures are understood by miners to mean 
February 13. That there were no marks on the piece that fell. 
That there was nothing to indicate that a fall was likely to oc- 
cur. That he was in the act of cutting a "hitch hole" in the 
right rib close to the face of the coal wherein he intended to 
place the right hand end of the cross-bar when the slate from 
(2) 
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the roof on the right had side fell and injured him. The ev- 
idence does not show that the slate which fell on plaintiff was 
loose when the mine examiner was there that morning. Appellant's 
evidence dees not show the roof appeared dangerous at that time. 
Defendant's mine manager testified that he visited the entry on 
that morning a short time befere the accident and inspected the 
roof next to the face and told plaintiff not to mine any coal @f 
the standing shot until he had set another cross-bar. The mine 
manager testiZied that after the accident he again visited the 
place and saw that coal had been minedoff the standing shot.This 
testimony, however, was denied by plaintiff. 

In order to successfully maintain this suit, plaintiff is 
required to show a wilful violation of the statute. The only 
attempt to @p =m this lies in the challenge made as to the 
truthfulness of the report and testimony of the mine examiner. 
He is the only witness who speaks about the conditions of the 
roof on the morning before plaintiff commenced work. ‘The evi- 
dence relied on by plaintiff to uphold the verdict and judgment 
rest upon the circumstance that siate from the roof fell within 
a couple of hours after plaintiff began work. 

There is no controversy in this case about the law. And 

‘: the only dispute about the facts arises from the divergent views 

of counsel as to what the weight of the evidence shows to have 
been the condition of the roof when examined that morning by the 
mine examiner. Did a dangerous condition exist? We are unable 
from a mlose @nspection of this record to find any preponderance 


; 
: 
’ 
; 
q 
| of the evidence showing such dangerous condition as would justi- 
) fy holding defendant liable for wilful negligence. 


The judgment under the evidence disclosed by this record 





cannot be sustained and is therefore reversed. 
The court finds as a fact which is made a part of this judg- 


ment; that there was no dangerous condition of roof when the 


mine examiner examined it on the morning of the accidant. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
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Appellate Court in the above entitled couse of record in my office. 
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aME Vernon, hiss ae Ze 
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Term No. 31. Agenda Ho. 


March Term, A. D. 1913. 


Josef Groffinger, 


Appellee, Appeal from the 
City Court of 


East St. Louis. 


as3gia.618 


vs. 


The Metropolitan Life 
Insurance Company, 
Appellant. 
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Opinion by Thompson, gj. 

This is an action of assumpsit brought by appellee against 
appellant on a life insurance policy. A Trial by jury resulted 
in a verdict for $620.00 in favor of appellee. 

Two policies were issued by appellant on the life of Erzse- 
pet Groffinger in each of which appellee was named as benefici- 
ary. Appellee was the father of Erzsebet. He was about thirty- 
nine years old and his said daughter was sixteen years old. ## 
Appellee is ea shoemaker who came to this country from Austria- 
Hungary,. He had a limited knowledge of the English language. 
Appellant also issued insurance on the lives of the three other 
children of appellee. The ages of the other children were thir- 
teen, tenand seven years. Appellee paid the premiums on all the 
policies issued to his children. 

The first of the two policies was issued to this girl July 
8, 1912, the application for which wae dated Jume °8,191°2, and 
the amount of policy #@ $240.00. The second policy was dated 
August 23, 1912, and the application August 12, 1912. ‘The semi - 
annual premium on the second policy was $10.75, payable in ad- 
vance. The insured died September 8. 1912. 

Appellant does not deny issuance of policies as claimed by 
Appellee, but sets up as defence to the action on the policy that 


the insured made untrue answers to questions appearing in her ap- 


plication for insurance. The appellant wrote five policies on 


the lives of appellee's children. Two on the life of Erzsebet 
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and one on each of the three younger ¢hildren. Erzsebet, a 
Hungarian girl, was about sixteen years old and unable to speak 
or understand the English language. The application was in the 
English language. The answers to all the questions were writ- 

ten by the agent of appellant. This agent could and did talk to 
the girl in her native tongue, according to the testimony of her 
father and her sister Kosie, who were present when es applica- 
tion was filled out. The girl indicated to the agent that she 
suffered with pains over the heart, and the agent then said, 

"That is all right; she will get well egain." 

The plan of the insurance under the first policy issued to 
Erzsebet did not reauire a medical examination, but the company's 
physician, Dr. Ralph B. Scott, on June 29, 1982, furnished the 
company a certificate in which he etated among other things that 
he had personally seen —rzsebet sign the application and that at 
that time she was in good health and her constitution was sound 
and that the application was made in good faith. 

The plan of insurance as to the sedond policy on said life 
did require a medical examination, and the same physician on 
August 12, 1912, reported that, "her general appearance was heal- 
thy; that the respiratory murmur was clear and disticnt over both 
lungs; that the respiration was full, easy and regular; that there 
was no indication of diseased respiratory organs; that the char 
acter of the heart's action was uniform, free and steady; Its 
sound and rythm were sound and normal, etc.", and he recommenda 
Sor ven eens life for insurance as being in good health with 
good constitution and acceptati# at first class rates. 

The applications signed by Erzsebet each contained a nega- 
tive answer to the question whether she had been under treatmert 
in any dispensary, hospital or asylum. And in answer to the 
question what physician had attended her and the date of such 
attendance, the signed answer was, “none since infancy.” If 


these answers were untrue ( and it seems they were measurably 
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so) and the truth was wi teas for the purpose of deceiving 
the company in order to obtain insurance, such conduct would 
be sufficient to vitiate the policy. 

In applications for insurance the contract may be in the 
nature of a warranty of the truth of the matters stated concern - 
ing the applicant's past or present condition of health, or the 
language employed nay be only of the character of representations. 
The contracts of insurance in this case brings it within the 
latter class. And in order for the company to defeat a recov- 
ery the evidence must show that the representations were mater- 
ial, were false, and known to be false by the insured and were 
made to deceive the company. These are questions of fact. The 
are to be determined by the jury. They were submitted to a jury 
in this case, and unless it appears that the findings of the ju 
ry were unwarranted by the evidence, their findings should be 
upheld. 

We fail to discover that the insured was seeking to perpe- 
trate any fraud on the company. She was only sixteen years of 
age, was unfamiliar with the English language. She indicated to 
the agent that she had trouble with her heart, and he waved her 
act aside, saying, "She will get well soon." The agent wrote 
each answer for her. All she did was to sign the statement. 
There is nothing in the record that goes to show that she was 
trying to misrepresent her physical condition. 


It is contended by appellant that the insured made untrue 


‘answers in her application and that they were so material as to 


render the policy issued thereon oid ab init@o. On assuming 
such a position the law requires that all premiums paid the com 
pany shall be returned, on the ground that at no time has the 
company assumed any risk. A failure to return, or offer to re- 
turn the premiums in such cases is a ratification of the contrat 


of insurance, and renders the company liable. NMcCurrey vs. Met- 


Y-opolitan Life Insurance Co. 168 Appellate 625. 
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Hh = premiums were fully paid. There was no offer by the 













mpan to return the premiums or any part of them. 

S Poder all the facts and circumstances o ee in this 
we cannot hold that the judgment was unwarranted, and 4% 
41. we affirmed. Judgment affirmed, 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 
IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
at Mt. Vernon: this. === GL a. day of October, 
ANDI OL 3: 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th dav of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
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of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: 


March Term, 1913. 
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Brookport National Bank, 
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183I1.A. 623 

Opinion by Thompson,J. 

Appellee was surety on a note made by Q.H.Margrave, to 
appellant. At the time of the execution of the note, and as a 
part of the note contract, a written sgreement was entered into 
between appellant and appellee, which is here set out in full: 

"Paducah, Ky., 8-28-'ll. 

Dr atesidexetion of the A. 3. Suith tumder Co. signing as 
security with ©. H. Margrave note dated August 28, 1911, due six 
months after date for the amount of $486.66 we agree to with- 
draw suit which we have entered against A. B. Smith Lumber Co., 
for a note dated November 7, 1910, due March 1, 1911, for the 
amount of $486.66 this note having been made in favor of ©. ki. 
Margrave and signed A. B. Smith Lumber Co. We further agree that 
in case this note has not been paid off at the expiration of six 
months, we will extend an additional six months' time with in- 
terest at the rate of 7 o/fo per annum with the understanding that 
A.B. Smith Lumber the endorse this renewal note as security. It 
is the understanding that this note is to be paid from a part of 
the saw bill which 0. H. Margrave does for A. B. Smith Lumber Co., 
during this period of time, and while we have an agreement from 
O. H. Margrave that he is to apply a certain part of his saw bills 
on his indebtedness with us, we agree that during this period of 
time to withdraw our demands of 0.H.Margrave paying on other in- 
debtedness other than this particular note, and we agree not to in- 


terfere with ©. H. Margrave in manufacturing these logs for A.B. 





ff .o% sbasgA he .o% arxeT 


-CfeLl .@ .A ,oreT dorsi 


et 
Fe 


insd [snoits% troqdoord 
edt mort LseqqA ( tas{LoqgA 
to gxu09 tivorto ( 2av 
-Yinuod oseesl ( 
Attioe .2@ «A 
( .se9fLoqqA 


£20 AIT&8r a. 


ot ,svstgisli.H.0 yd sbsm ston s no yte tue asw selloqqA 


s es bus ,9ton sdt to noituosxe sdt to omit ect SA .tasilsqqs 


ofni betestns asw snemsstys nettiuw ese ,tosiimoos ston ont to t1sq 
:f{fut mit tuo tea ored ai dotdw ,selfeqqs bas tusileqqs asewted 


If'-88-8 ,.¥X% ,dsoubst" 

es gnitosie .o0 redmuI atime .d .A sdt to notdaxebienos at 
xie sub ,[f@f ,88 tauguA betsb ston svstgisM .H .0 dtiw vtituosa 
-ftiw ot se1rgs sw 338.8889 to t¢nuoms ods tot stsb tests endtnom 
,-00 tedmu I dtimée .&@ .A sanisgs betetas sved sw doidw tive wstb a 
edt tot ,{[feL ,f dors sub ,OLeL ,V¥ tedmevoll betsb eton s tot i 
4 
: 
4 
-ni dtiw emit ‘edtnom xite Lanoisibbs as baetxe ILiw ew ,edtnom Be 


-. 


“Sh 













eH .O to tovst ni sbsm ased gnived ston aidt 33.888$ to tavoms 
tadd sstgs redtit sW .0°9 tedmul dttme..@ .A bengie bas ovarateM 


xta te nottstiqxs sdt ts tTto bisq ased ton asd ston eidt seso ni 


‘tedt goibnsterebay sdt dtiw munns req o\o T to ster ott ¢s daotet 

$I .ytinvose es ston Iswenst aids satobas S todmul dtimée .a.A 4 
Pilsen 4 

to dtaq 8 mort bisq sd ot at efon aids tedd goibasdatsbau edt et 


.-00 tedmut at ime -{£ .A tot asob svstgisM .H .O doidw {fid wee ot 


’ sant tedto mo gnivsq svstg1sM.H.O to. ebnsmeb tuo watbdtiw of 91 
ait ot tom s9Tgs ow bas aston teluoisisg aldt asdt teiio aasnbaid: 


eG.A tot agol seedt gnitusostunsm at svestgisM .H .O dtiw ere? 
. ; j i é . ’ 





Smith Lumber Yo. during the period of twelve months. 

We further agree that in event 6. H. Margrave's mill shotld 
be destroyed by fire during this period of twelve nenths we will 
not hold A. B. Smith lumber Bo., liable or responsible for such 
of this note that may not have clit etd with the understanding 
that the A. B. Smith Lumber Co., cause an additional amount of 
insurance of $500 to be placed on this mill ii on ocucee which 
is now carried. We further agree that if during this period of 
twelve months time we or 0. H. Margrave sell this mill, which of 
course, would prevent the manufacturing of these logs for the A. 
B, Smith Lumber Co., we will not hold A, B. Smith Lumber Co.,re- 
sponsible or liable for the payment of any part or balance due 
on this note. | 

BROOKPORT NATIONAL BANK, 
H. W. Holifield,?Pres."’ 

Yhe rights of the parties in this case depend upon the con- 
struction to be given to this contract. 

It is clearly evident that the parties intended that what- 
ever amount Margrave earned by sawing lumber for appellee, should 
be applied on the note. Both parties understood the contract to 
mean that. 

Appellee was to allow Margrave one dollar per thousand for 
Sawing lumber and was to pay the amount so earned by “argrave to 
the appellant bank, to be credited on the Margrave and Smith 


note. This arrangement was acted on for six months. A credit 


wasentered on the note for the amount earned by sawing, and there 


Was a belance due on said note of $272,18, for which a new note 


Was given by Margrave and appellee. This is the note sued on in 
this case. 

There. were no payments made by Nargrave or Smith on this 
note, unless as contended by appellee, that moneys earned during 
the first six months after the signing cf the original note by 
Margrave, by his sawing lumber for other parties, and paid to 
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the bank, should have been credited on the Margrave note for 
which appellee was security. 

Margrave owed appellant bank, and the bank had an arranges} 
-ment with him by which there should be paid to it one dollar 
per thousind, from the earnings of all lumber he sawed. 

It appears Margrave did saw lumber for other people during 
said six months, and did pay appellant money to the amount of 
fwo Hundred *orty Five Dollars and Highty Hight Cents($245.88), 
out of such earnings, and the bank applied the same on other 
indebtedness. 

Fad the bank the right to receive and apply the funds so 
paid by Margrave, to other indebtedness or would the terms of 
the contract between appellee and appellant re vuire said funds 
to be credited on the note for which appellee was standing asfge 
security? This is the vital question in this case. 

The relation of the parties to each other, the circumstanc- 
es under which the note and contract were made, and the object 
sought to be accomplished should be considered in order to arrive 
at a fair and proper construction of the tina: 

At the time the note and contract were executed, appellee 
and Margrave had been sued Nie Sdiek ent bank on their note dated 
November 7, Nineteen Hundred and Ten, due Vareh 1, Yineteen Hun- 
dred and Rleven. 
| ; An aeriensnt was then made between appellant and appellee by 

which the suit was not to be prosecuted, Appellant was to accept 
the new note for said sum. ‘argrave was to sign the note as 
~ principal, and appellee as security. 

This was done. Had nothing further been done, the right of 
the parties would have been clearly fixed by the rules of Lacie 
The bank could have looked to both appellee and Margrave for un- 
conditional payment when the note fell due. But the contract re- 
ferred to was made for some purpose. It was evidently the pur- 
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' pose to benefit either the bank or appellee. ¥Yho was to be 
helped or accommodated by the contract? Certainly not the bank. 
It could have collected its debt from appellee had it prosecuted 

= the suit to judgment instead of dismissing it. Appellee was 

naturally desirous that Margrave, the principal, should pay this 

; debt, and the bank evidently wanted t> assist him in that regard. 
‘And so it came about that the contract was made, which had this 
provision in it: 

"It is the understanding that this note is to be paid from a 
Part of the saw bill which 0. H. Hargrave does for the A. B. 
Smith Lumber Co. during this period of time; and, while we have 
an agreement from 0. H. Margrave that he is to apply a certain 
part of all his saw bills on his indebtedness with us, we agree, 
that during this period of time, to withdraw our demands of O.H. 
Margrave paying on other indebtedness other than this particular 
athe thane we agree not to interfere with ©. H. Margrave in manu- 
facturing thse logs for A. B. Smith lumber Co. during the period 
of twelve months." 

Appellee had logs he wanted sawed. Appellant head prior to 
the making of this contract, an arrangement with Margrave that 
the pont should have one dollar per thousand feet for all lumber 
Margrave would saw, to be applied on the Margrave indebtedness 
to the bank. 

A reasonable conelusion to be drawn from the language used 
in the contract under the circumstances, inclines us to believe 
that appellant was willing to waive the claim of one dollar per 

| thousand, against Vargrave, as to all lumber he sawed from logs 

‘furnished by anpellee. This apparehtly was done to accommodate 

| appellee, who was nét the principal debtor. 

) No reason is urged, nor does any appeor, why the bank would 
waive its claim as to the earnings of vargrave from sawing done 
for other people. It was only as to work furnished by app@llee 

that the waiver did apply, unless the contract clearly shows a 

2 a (4) : 
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ete ah court erred in ibis that the contraet gave appéllee 
right to have his note credited with the sawyer's earnings 
for work done for other people, and applied by the bank on oth- 
agai than appelleels. 


4 Oh For the reasons indicated, oe case is reversed and re- 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand apd affixed the seal of said Court 

at Mt. Vernon, this ee A ee ee ay of October, 


A. D. 1913. ze | 


Clerk of the Appellate Court. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesdav in the 
month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, oné thousand nine hundred and thirteen. 








Present: 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justite. 
Hon. HARRY HIGBEE, Justice. 
Al. C. MILLSPAUGH, Clerk. 







W. S. PAYNE, Sheriff: 
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And afterwards in Vacation, after sai March Term, to-wit: On the 4 ben LAL. = dav 
of October, A. D. 1913, there was filed in the dffice of the Clerk of said Court at Mt. Von. Wines: 
an OPINION in the words and figures following: 
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Term No. 46. Agenda No. 62. 


March Term, A. D. 1913. 


P. B. Cheaney, ) . 

Appellee, Appeal from the 

Ws. ) City Court a 
Bast St. Louis. 
L. A. Manewal, 

laa ; 

I8SsI.A. 624 

Opinion by Thompson, J. 

This is a suit by appellee, who is an attorney at law, to 
recover for legal serviees rendered appellant in connection with 
the purchase by appellant of the Peerless Bread Company Bakery, 
located in East St. Louis. 

Appellee learned that the Peerless Bread Company was in 
financial straits and on May 28, 1912, called the attention of 
appellant to its condition and suggested that there was an op- 
portunity to buy it at a bargain. Appellant was a wholesale 
baker in St. Louis, Missouri. 

The following day appellant and appellee went together fo 

East St. Louis to investigate.the matter, with a view to its 
purchase by appellant. There is no deubroversy about appellee 
being engaged to render services to appellant in that behalf. 
The dispute arises as to the kind of contract that was made. Ap- 
pellant claims appellee was to have a commission of five hundred 
dollars if the purchase was made for five thousand dollars; while 
appellee claims that no stated amount was agreed on. That appel- 
lant told him he wanted his help and there would be something in 
it for hin. 

The evidence shows that appellee was engaged almost constante 
‘ly from May 28 to June 26 in investigating the matter of title, 
“negotiating with the trustee in charge of the property and ar- 
/-Fanging with creditors of the Peerless Bread Company and attend- 


“ding to a large number of details in and’ about the business in or- 
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der to obtain for appellant, a safe purchase. A purchase was 
finally made that seems to have been quite satisfactory to appeh- 
lant Tenich according to the evidence, was a very profitable and 
successful deal for appellant. 

On a trial of this cause, the jury awarded appellee seven 
hundred and fifty dollars for iis legal services, and the Court 
rendered judgment on the verdict. Appellant contends it is ex- 
cessive. 

The evidence of appellee showed that the services were reas- 
onably worth the amount found by the jury. The witnesses in- 
troduced by appellant fix the value of appellee's services as 
from three hundred to five hundred dollars. 

It is a question solely for the consideration of the jury, 
and from the record we find no reason to disturb the judgment 
on the jury's verdict. There are no errors in the record that 
would authorima-ze a reversal of that judgment and the judgment 
will therefore be affirmed. . 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 
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month of March in the vear of our LORD, one thousand nine hundred and thirteen, the same being 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 
Present: i 
Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 


Hon. HARRY HIGBEE, Justice. | 





A. C. MILLSPAUGH, Clerk. | ; W. S. PAYNE, Sheriff: 
_| Owe 
And afterwards in Vacation, after said March;Term, to-wit: On ND Mectleed Tecate area dav 


of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 47. Agenda No. 32. 


March Term, A. D. 1913. 


Thomas Ballance, 


Appellee, Appeal from the 
City Court of 


) 
) 
) 
) 
East St. Louis. 
) 
) 


LS83SI1.A. 625 


vs. 
Woodmen's Casualty | 


Company, 
Appellant. 


Opinion by Thompson, J. 

This is a suit by appellee on an accident insurance policy 
issued to him by appellant. Appellee claims he was accidently 
injured on November 7, 1909. That the injuries so sustained 
resulted in his total disability. 

The declaration charges that appellee, “hap*ened to an ac- 
cident while walking on the side-walk in Granite City, which so 
seriously injured him as to cause him to be unable to attend to 
any of his usual duties, and which necessitated his being under 
the care of a shyginten and surgeon from thence until now; andhe 
is and has been totally disable@ and under ###A total disability 
to perform any kind of labor and work." To this declaration ap- 
pellant filed six special pleas, one of which avers that plaint- 
aff, "did not receive any injuries whatsoever, caused solely and 
exclusively by extemnal, violent, accidental and involuntary 
means." 

This plea was directed to a clause of the imsurance policy, 
which was copied in full in the plea as follows: 

"At the rate of thirty-five dollars per month, while under 
the care of and attended by a legally aualified iby tesa or 
surgeon, not exceeding twenty-four consecutive months, should 
the insured receive bodily injury, while this policy is in full 
force and not hereinafter excepted, provided such temporary tot- 
al disability shall be caused solely and exclusively by bodily 
injuries which are the direct and proximate result of, and are 


caused solely and exclusively by extemnal, violent, accidental, and 
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involuntary means( pther than such as shall result fatally, or 
in the loss of one or both hands, or one or both feet, or one 
or both eyes), which shall at once continuously and wholly dis- 
able the insured from the date of accident and prevent the in- 
sured from performing any and every kind of work or business. 

Issue Was joined on this and the other pleas. 

It appears from the evidence of appellee's witnesses, that 
he was discovered lying on the side-walk on the evening -@f No- 
vember 7, 2000, and nearby a loose board was out of the side- 
walk. The board was about seven feet long, and ten or twelve 
inches wide. Witnesses for appellant testified there was no 
loose board or board out of the sidewalk near the place where 
appellee was found. ‘ 

Appellee claims that he sustained injuries to his back. 

The doctor who was called to see him said he discovered no ex- 
ternal evidences when he first saw him, but a day or two later 
there was some evidence of bruises. That he-was suffering across 
the spine in the region of the pelvus bone, and in the region 
over the left kidney. He went about with the aid of crutches 
tantil sometime in July or August,1910, when he went to Missouri 
to live. 

The deposition of Dector Van Gremp, who treated appellee 
when he was in Missouri, was read in evidence, and from his 
testimony it appears that appellee is in a helpless condition 
with both lower limbs paralyzed, and with mind and reason gone. 
That such was his condition when he first saw him on August 
24, 1910. 

It appears that appellee was able to go about and was ment- 
ally all right when he left Granite City a few a before. ‘The 
@vidence also shows that appellee had brought a suit against the 
city of Granite City, to recover for the same injuries, and that 
he sought to hire witnesses to testify to the bad condition of 
the sidewalk, and had threatened to get even with the city be- 
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cause he had been discharged from the police force on account 
of drunkenness. It also appears from the evidende that appellee 
had then suffering with his kidneys and back for somes##ifA# time 
previous to the date of the alleged injury. 

Appellant insisted on the trial and insists here that he 
suffered no injury throvgh the accident. That the evidence fails 
to show that the appellee suffered an accident causing the total 
disability or that such total disawility was caused solely and 
exclusively by bodily injuries which were the direct and prox- 
imate results and caused solely and exclusively by external, vio- 
lent, accidental and involuntary means. 

Appellant urgently contends that under the state of the 
pleadings »nd evidence the court committed prejudicial error by 
giving appellee's instructions. The first instruction given by 
appelleeis as follows: 

"The Court instructs the jury that, if you find from the 
evidence in the case that the plaintiff has made out his case, 
as set forth and alleged in his declaration, by a preponderance 
of the evidence, then you should find for the plaintiff and a- 
gainst the defendant company, and assess plaintiff's ee wt 
the sum of thirty-five dollars per month for each month the jury 
may find from the preponderance of the evidence the plaintiff was 
wholly and continuously dteabied cosnsnetng with the month of 
November, and the seventh day, 1909, and continuing until the 28th 
day of December, 1910, together with five per cent interest until 
the 25th day of November,, 1912." 

This instruction in effect directs a verdict for the plaint- 
aff if the facts referred to in the instruction are found in fav- 
or of the plaintiff. Such instruction should contain all the 
facts which would authorize a verdict for the plaintiff. Pard- 
ridge vs. Cutler, 168 Ill., 504. 

By this instruction the jury are told they may refer to the 

(3) 

























troops, no sotot suarnat ods, mort. bogradoatd nos, tht 
selisqgs tschd_ebasbive, adt. mort axseqqs aris, 31. 


outs jkiidkomoe tot aoad bas ayoabix sid At iw, asst cenaps 
_ Mtehat bone Lie edt, to. ateb, eadod wien 


alist sonsbive edt sadl, .gnobioss ods. Sane el ‘oitiiae phon 
fissot odd. gniauso, taebioos ns, boreTinua, seffegqs, sft. espe 

bas yisfor boauso asw ystflidsath {stot dove tedt. 20, stl Spe. 

-xorgqg bos. too1tb, ols. oow, dofsw, poltubat, vitbod ya xfoy bay 

-oiv,.,.{fsnatatxe xd Behav Laas Oe, bas, yLofog, b9auss. bas. at ivest s 

eae et ) jes s Batson YIstautovat. bas, Istnobtops, 

odd, tootsie. odd redau sect abuodng>, visnopay JanLLoaa. 

vd torre Isiotbutetq betsiomoos s1uoo ont sone Mac SBOE 

yd aevig sofitoutteni tert. odT, LBA PUES Ha aleeLfequs..ac 

-x6 on botevooelth od blew mid ese-of bod ( fewoltot, as epee 

edt mort batt soy tt. tedt yuh, ods, atouries sot, #3490. 9S ooaes 

9979 9882, a£5 ‘tyo obpm and 2titnistg. odd: tsdt,. 98 59, oad oath 

sonstebnogetg s yt. aghteretpoh, his rd obpaesse one i 


ek 
aBw IidaisLa, dt gongbive odd tq. apa ee eae Fe 


to dinom, ons at tw. golooemnoo, bsidsaib Liauousisaes, 

AHS add, Litay aaiuatdsoa bas, OCs .xab dtaever.. arid. 
ftiou dsatetni gaso, pea avit ditiw xedtoges., 0L8E. .zoduene 
. oo mis wae teri? sat Romb Ore syBodaavol 20, yada 

eSnielq ott tot soibiev s atoertb tosite ot nots urgent ry: i 
-vsi ni base? sts. sottourdant. edt at. od. Doxzetes, 808 ’ 
_ eit, fle mistqos biuode, sottouttant AOE bi 


 epbt8t.; +Ttitaists ond. ha eT a Ba 


Se regs ao frutos sped 
in LES BIIIO CHS OMY 
« 


sit oF 19% 


j 
| 
ok 
wate se 
‘ ; we 1, aes Lay 
nt ‘ fe ee ) 
“980 yvyvwio ems a (stw Reve fs 2% »32 8. 

. : . - ee Pe a ’ , 

ee ate "5 Sink br 

rae 73h ,4% Les aa 7% 7 i 

be i arid ‘ bs oh : 
a ‘ 


© e 
Es} 
« 
“pe 
2 
& 
“Ey 
bs - 
ah 
oe 
i 
at 


“4 


declaration to determine the issues to be tried. Tbe practice 
of giving such instructions while not alone, regerded as rever 
sible error, hss been repeatedly held not commendable. Baker Tax. 
Reddick ve. Summers, 201 I11., 52. I11. Central RK. RK. Co. vs. 
King, 179 I1l., 91. 111. Terra Botta Lumber 6oe. ve. Hanley, 214 
Ill., 243. 

‘The declaration in this case omitted to allege that plzaint- 
iff's disability was caused solely and exclusively from Bodily 
injuries which were the direct and proximate results of vidlent, 
accidental, and involuntary means. These facts were raised by 
defendant's special plea. The burden of proving them however, 
was on the plaintiff. This was true even without the pleas, 
since these matters were a part of the contract of insurance, 
necessary to be proven to authorize 2 recovery. 

The instruction given was in effect advising the jury that 
the clause in the contract of insurance which provided that the 
total disability must arise, “solely and exclusively from bodily 

. injury which was the direct and proximate result of and caused 
solely and exclusively by external, violent, accidental and in- 
kunines means", might be disregarded by them. 

Under all the circumstances in this case, this instruction 
should not have been given. The giving of other instructions 
could not cure the error. 

A further discussion is not here necessary since the case 
must be reversed and remanded,on account of errors indicated, 
Case reversed and remanded. 
| SIGDLAIE: ¢ RIURAMEI 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my office. 

IN TESTIMONY WHEREOF, I havesset my hand and affixed the seal of said Court 

at Mt. Vernon, this .‘ en i =tuae day of October, 


A. D. 1913. Ph CO. Wll ee 


Clerk of the pice Court. 
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AT AN APPELLATE COURT, Begun and helg@at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORD, one thousafa nine hundred and thirteen, the same being 
the 25th day of March, in the vear of cur LORD, on¢g thousand nine hundred and thirteen. 

Present: 

Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice 

Al. C. MILLSPA UGH, Clerk. 
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Term No. 58. Avenda No. 44. 


March Term, A. PD. 1913. 


Katie WeGeever, 
Appellant) Appeal from the 
Circuit Court of 
Madison County. 


Vie 


Joe Boran and Louis A, 
Cool, 


Re ee en a ee ti Te Mel 


Appellees, 
183I1.A. 638 
Opinicn by Thompson, Jd. 

| = This suit was brought by anyehannt against appellees, under 
| section Hine of the Dram Shop Ast, aa oe a damages for an al 
leged injury to her person, eieeidi and means of support oc- 
casioned by appellees selling or giving her husband intoxi- 

' Gating liquors. 

| The evidence shows that appellant's husband was employed 
the Commonwealth Steel Company, at Granite City, as a molder 
and had been so employed for about nine years before the com- 
mencing of this suit. That after working about four years he 
had been promoted to night superintendent at a ealary of one 
hundred, sixty dollars per month. During the spring of 1910, he 


E commenced to drink excessively, and by reason thereof he lost 









Be. his position as night superintendent and was reduced to a posi-~ 
tion that paid but one hundred and twenty dollars per month. He 
continued the execseive use of intoxicants to such an extent 
that he was discharged altogether in Hovember, 1911. 


There was no evidence introduced to deny the fact that ap- 


—  1glo and 1911. The uncontradicted evidence is that during that 
time, he was habitually drunk, The evidence aleo shows that duw- 


Horan's saloon, And that Horan had continued to sell him 1li- 
{ patter appellant had notified him not to do 90. Moran of- 
evidence to ne these facts. 
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The proof clearly establishes the fact that appellant's 
husband during the time he wae drinking heavily was constantly 
frequenting the saloons of appellees. ‘That appellant and her 

son often found him drunk at appelleets saloons and assisted 
him or took him home. It also sppears from the evidence that 
while drunk he was quarrelisome and abusive to h&ée wife and child, 
That while in aa drunken condition, he frequently struck and 
beat appellant. That during this period he neglected to furne 
ish appellant and his children with support. | 

Appellee Cool to meet appellant's evidence, produced wit- 

nesses who teetified that appellant quarrelled with her hus- 
band during the period of his drunkenness anc he denied also mak- 
ing salee after he had been notified by appellant to desist, from 
selling liquors to her husband. 

While it was a question cf fact for the jury as to whether 
Sales or gifts of intoxicating liquors were made to appellant's 
husband which contributed to his drunkenness and appellant'e in- 
jury ae alleged, still where the jury disregards the evidence as 
they must have done, ss to the case of Moran, the Court under all 
the facts and circumstances appearing from the record in this 
Case cannot but conclude they failed to properly consider and 
_ weigh the evidence as to his co-defendant Cool. 

3 . : Appellee's instruction, No. l, -_ misleading in that it 
£ practically Limited appellant's right of recovery to “injury to 


a8 ATHY boF 
: her means of support.", The declaration charges and the s atute 






_ authorizes recovery for injuries to person or property if the ev-, 
idence warrants it. There were acts of personal violence shown 








i 
- fe the evidence. 


@ verdict of. the jury is so clearly against the manifest 
f the evidence thet it was error to overrule the motion 


The case will, for errors indicated, be reversed and 
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I A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled couse of record in my ojfice. 

IN TESTIMONY WHEREOF, I ae my hand and affixed the seal of said Court 

CBE Yes WAGYU DV ay CESS elo La ech Doe day uy October, 


A. D. 1913. ie C. WNlless AME 


Clerk of nee A Soe Cie 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon on the Fourth Tuesday in the 
month of March in the vear of our LORDjone thousand nine hundred and thirteen, the same being 
the 25th day of March, in the vear of our LORD, one thousand nine hundred and thirteen. 

Present: 

Hon. JAMES C. McBRIDE, Presiding Justice. 
Hon. OWEN P. THOMPSON, Justice. 
Hon. HARRY HIGBEE, Justice. 
Al. C. MILLSPA UGH, Clerk. W. S. PAYNE, Sheriff: 
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And afterwards in Vacation,iafter said March Term, to-wit: On the... 
of October, A. D. 1913, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, 
an OPINION in the words and figures following: 
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Term No. 59. Agenda No. 56. 


March Term, A. D. 1913. 


James Bosley, Administrator of } 
* theristate of Dora i Bosley, 
q Deceased, 
Appellee, ) Appeal from the 
vB. ) Cirevuit Court of 
} Marion County. 
| The Baltimore and Chio South- ) 
western Railroad Company, ) 
Appellant. ) 


This suit was brought by appellee, James Bosley, aduinis- 
trator of the estate of Dora Kk. Bosley, deceased, against ap- 
pellant, the Baltimore and Ohio Southwestern Railroad Company 
a to recover damages on account of the death of Dora M. Bosley, 

who was killed by a locomotive and train of appellant by being 
- struck by said locomotive on November 24, 1911, in the village 
of Xenia, illinois. 


y 

| ; Opinion by Thompson, J. 
: 

| 

} 

1 
| There are four counts in the declaration. The first Charge 
4 














ding common law negligence; the second failure to ring a bell or 
| sound a whistle; the third, violation of speed ordinance, and the 
fourth substantially same ae the third. The evidence shows that 
the accident occurred at an intersection of a sidewalk and the 
right of way of appellant in the city of rensadeonr oo ab about the 
i 2 th day of November, 1911, and about 11 o'clock in the morn- 

There are two principal streets in the village of Xenia 
ae parallel with each other, east and west. ‘hey are sep- 
arated by the railroad tracks and right of way of appellant rune 
ming parallel therewith. The road to the north of said tracks 
is called Front Street. The one on the south of said tracks is 
Fairfiela Street. The sidewalk or public crossing in 
m runs north and south connecting the two streets in 
eileen thereby intersecting with the railroad tracks of ap- 
ant. To the west of the said sidewalk and crossing in ques- 
Sarre tent"s station platform, North of this platform. 

tl , 
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4 is appellant's station building. 

- "On the day in question the deceased had been transacting 
business on Front S treet and was going south on the seid side- 
walk or crossing toward FairfiQed Street. 

The evidence shows that it was 2 dark, cloudy day and very 
chilly with a strong wind blowing from the northwest. ‘That the 
 appelleels intestate was dressed warmly and had wrapped about her 


head and ears a heavy shawl commonly designated as a Sambznx J'as- 
























cinator. The evidence further shows that the appellant's pas-— 
senger train which struck her was coming from the west at a speed 
of forty-five Zor fifty miles an hour. 

There is a decided conflict in evidence as to whether any 
Signal was given by whistie or the ringing of sa bell as required 
by law. The evidence being that some witnesses heard from one 
to four blasts of a whistle at different i sineiadie from each 
other. Some witnesses testifged to the ringing of a bell before 
the accident happened. While other witnesses who were near the 
_ scene of the accident testified they heard no bell rung or whis- 
* tle sounded but had there been such whistle blown or bell rung 
they could have heard the sane. 

" The evidence shows that appellee's intestate looked west 
when she was juet on the track and the locomotive was upon her. 
me she was struck with the pilot of the engine and thrown to 
| one side about fifteen feet from the track. That she was dead 
oe she was picked up. 
«Tt appears that the distance from the sidews 1K on Front 
‘ee Street be tes nuit Side ot Abe cknAdon platform is about 97.8 
‘7 feet and the platform is 12.6 feet wide, From the south line of 
| ee platform to the north rail of the railroad track is 2 feet 
By and 6 inches. ‘There is a statiog building 62 feet 10 inches 
3 and 16 feet 2 inches wide, the south line of which is the 
h line of the platform and the line of the east end of the 
building is 768 feet west of the sidewalk in question. 
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A bay window on the south side of the station house juts south 
toward the railroad tracks 2 feet 10 inches. South of the bay 
| window and about half way across the platform is a semaphore. 
4 It cannot be determined from the evidence whether the de- 
i ceased looked in the direction @# the train was appraaching 
| from, before she went on the tracks or not. ‘The aiiniaibal who 
Baw her going along the sidewalk in that direction testified 
they did not see her look, but no one claims to have been watdh- 
i ing her continuously. The testimony of appeliant's witnesses, 
. Blackburn and “umgarner, is relied on to show that deceased did 
" not look westward toward the incoming train and yet their ob- 
servation of her was not continuous. While it is true as con- 
4 tended by counsel for appellant that the speed of the train, al- 
though moving at - rate greatly in excess of the rate fixed by 
law at that place, would not relieve *rs. Bosley from the duty 
q to exercise due care for her own safety, it is also true that 
J such speed at that place was in violation of law and the injury 
a there received wili be presumed to have resuited from such neg- 


ligence. This presumption may be rebutted by evidence showing 














that deceased was not exercising due care at and just prioPf 
to the accident, and if the accident wes the result of her want 
of care there could be no recovery. 

All the facts surrounding the accident were before the ju 
and further it -sppears that they were also before another jury 
at a former trial. Each of these independent juries found the 
facts to be against appellant. Under such circumstances a court 
ef Feview will hesitate to declare the verdict was manifeetly 
against the weight of the evidence. While the evidence is not 
Bo clear and convincing as to be wholly satisfactory, still we 
: cannot gay it does not warrant the verdict rendered on it. 
eae Appellant complains of the instructions offered and refuse 

v 7 refused instruction contained the statement that pos- 
(3) 


d3vos atu savod noltsta eat to obie diuoe odt no, wobulw ved. 4 
yad ett to dSuo ,eedont OL foot S axoatt bagriier, edt trswod 
sorodqence 5 et aro ttaly odd agoros yew. tLat Juods bas wobsiw 
=9b odd toritedw eousdive os? otf ha bedtaeted. og. sogasa tt dine 
giidosstq¢s saw nisxt edt $e. cotvoertD edt at betool beages 
— poapeay <5 esT ton to etosts acts a9 Ja0w..qde ototed mort 
bettitass aofsoerth dads ni Aiswebte sis gnols gatos tod wae 
‘aibgaw need eved ot emiefo eng on dud .tool ted see tog Db yods 


Cate Me 


o20En ee ky e'taslisqqe te yromts eos ont _s\fevountsaoo tad gat 
bib besrooeb tault woste of so botfot et ,roqtagmt ban axudtonts 
te tiodd toy hive ntext Emmi paid, Dtawod, tA AAP 
~H09 ae sums st tt efidW .ayountinos ton anm ted 20 notsavase 
~fs ,ntatd 9a$ Yo beoga edt Soilt Inotieqqe zot Leaquoo xd hebwad, 
we bext? eter odd to aagoxe ni Nitaexs Si8t 9 35 gnivou Aguods 
«tub ocld mort yoleod 2 a7'i eveifor ton, bluow ssonly, tess ta wel 


Sart ound oats ei $t stortsa. nwo, zo 19% sto sub selotexs of 
iutat ont bas wal to noigstoty mt ssw gontg gent + Js, beegs. dove, 


300 dose mort basi ceet evedt oF. bamuastq ad ELiw, beviooen, oxedtt. | 


gntwore sonsbive xd botsuder, od Ysa cottqmuaetg etd? .sonsalt. 
Fottq test dus ta sts0 sub giiatotexs, Jon paw beaseoeb. tadt, 
tnsw tod To siveet sit sew Snobloos silt, ti bas ,Juebioos. odd of 


_ TEOVONSt on. OG Biugp. onedt aa80..2R, 


wai ods oxoted ozew Snebroon oct Pith xe yg. af esos 2st, sit, ffA.. tert 


UTE xedtone oxoled osia oten youd $gid ts2qa0. $i sedetut das. — 
odd brus0t astzut dneboeqabat seent To Anaad heist teargt 6 ¢2.. 


s1u09 & eoonatemuotto dows xobal sont Pathog taniega. AG..95 298202 
ea 

Utsotinnm saw tolbiev st etaloeb of otatiaad Aitw weives, Be. 

ton at sonebive ond titi . soonebive auld To tugiow ant tantage, 

oF Ihkte cto 21 Aekson icone ad oF es ah ontrq09 baa, aaeto 98. 


th mo bexebaer totbisy eds tqextaw ton a90b ti yee tonnee. — 


ioavitor brs bexetto enottoundant tt, Xo aniaiqaoa snalleaqga oer 


“204 todd tnemstate eat. Sostasaop noks ouTtash beputax taztz sat, . 


wiiss Nt “orwahid gat 2 7 Seat afore patbtiud coitete 


iSy 






itive evidence as to the fact that the bell was rung or whistle 
blown is entitled to more weight than negative evidence in re- 
lation to the same fact. 
| Thia instruction Was properly refused under the circume 
; stances. The rule of law invoked in that instruction depends 
on the fact asserted or denied. it may or may not apply to the 
particular facts. 
The instruction would likely be regarded by the jury as 
a referring to witnesses instead of evidence. The same is true 
of the second instruction. ‘The third instruction stated that 
: - due care of deceased required that she look up and down the 
} track and listen to ascertainif « train was senauaiitaib. and une 
less it appeared from thef evidence that she did #0 look and 
 jdisten, she was guilty of such contributory negligence as would 
: bar a recovery. While it may be regarded as negligence in some 
4 conditions and situations not to stop, look and listen, still 
the question whether it is so or not depends on the facts and 
a si vevmetences surrounding the person at the time, and these 
i, are always matters for a jury to consider. This rule of law 
apenas of the objections on account of the Sitnenk of Vie 


The other refused instructions contain no proper legal 

x ‘Bio which were not presented in the instructions given 
~ “the request of the defendant. We fail to discover my pre- 
error in the giving or refusing instructions. 

‘The case seems to hnve been fairly submitted to the jury, 


t. Judgment affirmed. 
RTI BSIOUERS VERTIS 
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Term No. 63. Agenda No. 17. 


March Term, A. D. 1913. 


B. Hockett and 
Mahlon Hockett, 
Appellees, 


vs. Appeal from Jasper. 


| 
William 5. Logan, et al., } 
Appell ° 
=_——™" 183A. 640 
Opinion by Thompson, J. 
Mary D. Hockett, one of the aprelleezs, filed her bill in 
_ the Cireuit Court of Jasper County, alleging ownership in her- 
self of the St of the N. ¥.@ + of Sec. 9, Town GN., Range 14 ¥. 
in said Jasper County; that she derived title by warranty deed 
from Mahlon Hockett, date’ August 31, 1911. 
$n September 15, 1911, a judgment by confession was entered 
in Edgar County, Illinois, against “ahlon Hockett in favor of 
appellants, by vittue of a judgment note executed by ssid Yahlon 
Hockett. On this judgment appellants had an execution issue 
and directed the officer to levy on the above described lands. A 
‘s levy was made as directed and subsequently a sale was made of 
 gaid lands under said execution and appellants became the pur- 
chasers at said sale and received a certificate of purchase from 
the sheriff. 

Appellee, Mary PD, Hoekett, filedthe origin.1 bill in thie 
ease to eancel the certificate of sale and remove the cloud from 
Wa her title to said land, which has been cast thereon as she claims 
by the levy and sale as aforessid. 
re. ‘spesinemauuad contend that the conveyance from Mahlon Hockett 
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understanding of the decision arrived at in this case. 

Sometime in August, 1910, Mahlon Hockett purchased from 
appellant William S. Logan, the hotel property in Paris, rlli- 
; nods, known as the "Grant House," for eight thousand Dollars 
($8,000.00). The consideration given was made up of a note and 
x property valued at two thousand four hundred dollars(#2,400.00), 
belonging to Mary D. Hockett and furnished to her husband Hahlon 
Hockett by her, to assist him in making the purchase and the re- 
: mainder of the purchase price was represented in a note given to 
William 5. Logan by Wahlon Hockett for five thousand eix hundred 
dollars($5,600.00). 
It appears that on ¥ebruary 13, 1911, Mahlon Hoeket made a 
: deed of “Grant House" property to his wife lary D. Hockett, the 
_ Gonsideration being the twenty-four hundred dollars($2,400.00) 
owed to her on account of the note and property furnished her 
husband to make the trade with William 5. Logan for the "Grant 


House” and she also gave her husband a deed to the lands in con- 













troversy here as balance of consideration for the "GR,nt House" 
property. | 
Afterwards, to wit:- On August 31, 1911, Wahlon Hockett 
and Wary b. Hockett traded back, Mahlon deeding the land to Mary, 
and Mary deeding “Grant House” property to Mahlon. In addition 
to said land, Mahlon deeded two lots to Wary of the value of 
about twenty-four hundred dollars($2,400.00), so at the close of 
that transection, Mary had her land just as she had it before, 
and had taken the two lote in consideration of the twenty-four 
hundred dollare ($2,400.00) owedher by Mahlon. These lote were 
_ wotth -bout twenty-four hundred dollars($2,400.00). 
: These ttansactions all took place before the judgment was 
__Fendered against Mahlon Hockett. 
OP mead it-appears from the record in this case that the 
‘from Mahlon Hockett to lary D. Hockett of the lands in quee- 
(2) 
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th n a voluntary one or that some fraudulent arrangement was 
ponent to be effected by which appellants were to be defeated 
n-, in their just demands against appellees, this court must affim 
" the decree of the lower court. 
om The trial court found and deereed that the transactions of 
a xu y D. Hockett and her husband, Keahlon Hockett in reference to 
the real estate in question were in good faith, and that the 
 eonveyance of it by Mahlon Hockett to his wife was not a vol- 
-_untary one. We are of the opinion that there is ample evidence 
: in this case to support said findings, and that the decree was 
s rly right. The findings of a chancellor whe tries a case on 
evidence, will be upheld unless they are palpably erroneous. 
‘Ba vs. Rockabrand, 116 111. 370. feawody vs. Kendall, 145 
An 519. Geall vs. Dingman, 227 Ill. 294. 
1% would have been inequitable had the court decreed oth- 

+ Decree affirmed. 
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